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The plaintiffs i this case are the duly elected or sppointed clerks of thirleen cities and
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prelimindry injunction that weuld bar the defendants Foms (1) ordering plaigtiffs to coase and
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penalize them for accepting Nalices from or isawing marmiaes licenzes to such couples. In
suprprort ol Lhelr motion, plaintifls submit the aceompanying memorandurn, alffidavits of each o

the plaintills and a consolidated appondi of exhibits W the clerks” arfidavils, -



Request for Hearing
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COMDIONWEAERTEH OF MASSACHLISETTS

SuiTulk, =3, superioe Courl
C1vil Action Mo, (4-2655-G

DOUGLAS JOHNSTONE, Clerk of the T'own of Provincetown
€l al.

E

Flaintills,
LR
TIOMAS REILLY., in his official capasily as ATTORNEY
GENERAL OF TIHE COMMONWEALTH OF

MASSACHUISETTS, et al.,
Defecdans.

VMIEMOBANDUM TN 50PPORT OF PLAINTIFES?
MOTHIN FOR PRELIMINARY INJUNCTION!

Plainiiffs arc municipal clerks from various cities and wwns throughout the
Commonwealth. They seek to enjoin the defendants roms: (1) ordening them to cease and desist
Irom accepting complated hNotives of Inlention to Marey (*Notices™ Fom same-sex couples from
oulside of Massachusatts whe state under oath that there is no impediment to their mariswe, or
(2} rzking other enforcement action that would prevent the plaintffs fiom or penalize them for
accepting Notices from and issuing marriags licenscs ko such conples, Same-scx couples from
outside ef Massachusets also have filed suit azainst the defendants, and the plaintiff clerks

unlicipate that the couples alse will scek a preliminary injunction barring the Jefendanes from

' The memarandum is accvmpanied hy affidavits ol esch f the plaitiff clerks and a consotidated

Appendix al exhibits to the clerks' affidavits (“App. Ex. ™), For poiots oo which the clerks” aMidavits
ure sunstunbvely similar to each other, this memorandum will make refecence o only one or lwa of them,



laking enforccment action against ¢lerks who accept Notices from same-sex couples [fom
suelside of Massachusetts.

Laat month, on the eve of the issuance of marriage licenses to same-sex cu uples Im
dwconlanee with the Supreme ludivial Court's decision in Goedridge v. Depurtment of Public
{lealth. the defendants the Deparmenl of Public Health ("NPH™ and the Registey af ¥ital
Regurnds umdl Statistics [ Registry™). o DPH burean, issued lorms and guidance that ¢lfectively
interpret the bMassachusetts reverse evasion statute, (3.1, ¢, 207, § 11, to bar municipal clerks
Ircvn issuing marmiage licenses to sume-sex couples from any state other than Mussachusetts,
even though defendants have never reguired clorks to enforee the statute AEAMSL Pposite-scx
couples lrom outside of Massachusetls, Aficr some of the plaintiffs accepted Notices fom and
wsued mamisge liconses to same-sex couples from outside of Massachusetts, the defondant
Attorney Genural (CAGT} threatene (e take enforcement avtion against clerks who failed o
ahide hy the DFH's and Registry’s direelives.

The defendants” actions constitule impermissible selsclive coforeement of the martiage
Jaws motivaled by discriminatory animus. There is good reuson why the reverse cvasion stamte
hus never been enforeed in the nincty years since it was enacted, and why the DPH instead has
consislently urged numicipal ¢lerks Lo cxcreize their statueoriby- wrantad diseretion io the issuance
of marriage licensss to cut-ofstate eouples by relving on couples’ sworn affirmativns that thes
are unawars of any 1mpediment {0 their mamiage. The statule was adopted by Massachusets as
Jrart of 4 bucklash agaimst mixed-race mamages, was designed to be part of 2 lung sinec
ahandoned nationwide schems that never achieved ils purpose; amd would require the
Comanonwealth 1o ovest its tine and meney Lo coforee restrielions of other sl2les, 00 TnAttet

how inimical fo the public palicy of this state. Becausc dofendants cunsistently chase for nearly



a century o ko cnforce dus misguided sialute against opposite-sex couplos, they cannol pesort to
It 0w Lo prevenl marrizges of same-ses couples.

Plaintifts seek the Court’s immediate intervention in order to prevent their continued
ensiniption into the defendants’ diseriminatory enforcement scheme and to wvoid the resulting
risk of persanal lakdlity. The defendants will sulTer oo harm if the injunction is yranted, as they
sech to enforce a statule that cxplicitly protects only the interests of other slales, not
Maszachusetts, in a way that offends core Constitutions] principles of the Commonwealth.

BACKGROUND.

Plaintiffs are che duly elected or appointed ¢lerks of thirleen cities and towns in the
Commonwzalth. Same of the plaintiffs bave served vy clerks or in the elerk’s ollice for as long
ws Whirty years. Chew Aff, 9 1, Mazza Aff, ) 1. Municipal ¢lerks arc respansible for aceepting
Motices af Intention of Marriage (“Mutices™) from and issuing Vurriage Certificates - [icenses™)
wr cauples who wish to marey. L. ¢, 207, §% 19,20, 28, 35, Defcndants DI'H and the Registoy
provide municipal clerks with standard Notice forms and o 1is1 ol “Legal Tmpediments to
Murmiage.” which clerks are roguired to display to cooples applying for a marriage license, G.L.
c. 207, § 37, From time to timg the DPH also provides municipal clerks with written guidaoce
regarding the iysusnce of marriage lieenses, £.g. Johnstane AR, 11 2, 9-12; Mazza AFF, " 2,
Lb-12.

The Goodridge Decision

[n Navember 2003, the Supreme Tudicial Court issued its decigion in Goodridee v.
Deparimenr of Public Health, 4340 Mass, 309 (2003). The Coun held that denying mamiage
ilccnscs to same-sex couples Pdoes not eneet the rational basis test for either due process or eyual

protegtion.”™ fdat 331 The Cuourd held that the Commonwealth had “failest t identify any



rclevant characteriscic that would justify shufting the door to civil marriage to a persan who
wishes to mamry semeone of the same sex,” i at 341, and thal denving the fght to marry o
persons who wished o marry a person of the same sex Jenied them “lhe full range of human
expenense and . . . fill protection of the laws .. .. fo al 326, The Couwrt aceardingly ordersd
that civil mamiayge be construed to mean the voluntury union of bwo persens as spouses. fd af
343, The Court stayed entry of judgment for 180 days ro pernit the Leyislature to take such
acticn as it deemed appropriats in lighl of the Court’s apinion. fa at 244, That stay expired on
May 17, 2004,

[n the weeks just bedore May 17, 2004, the DPII issuwd 3 new Notice form ta toodeipa
clerks hroughout the Comumanwealth, App. Ex. ], For the first time ever, the Natice form
requites couples to state where they ntend o reside. even though Maszachuserts has no
resilency requiremant for marriage and even though the statute repulaciog the Notice form, (L.
c. 46, § 1, does not reguire that eouples state where they intend to reside. g, Long Aff., 7 14;
Fizer ASF. 17, Alsa for the lirst time cver, the Registry issued a *guide of legal impedimencs, ™
App. Ex. K, lhat purports to deseribe the impediments o madage under the 1aws of the other 49
sraces and vanuus lermtonal jurisdictions of the United States. Eg., Rashford A T 18; Marple
AlLL 17, Forcach of the nther states and junisdictions, the guide stares thul meartiags between
persons of the same sex is void, invalid, prohibited or not permitted. App. Ex. K. Noahly, for
the fimit Lme ever, municipal clerks were instrucled by DPH that they could not rely on a
couple’s swoen affirmation on the Motice that the couple is unaware of anv legal impediment to
Ibeir murmage. Instead, the T/PTT direcled clorks thar they could not acoopt Iotices trom sumes-

sex coufrbes Wha slate that they reside and inlend to continue to reside oulside of Massachuseqes,



even if the couple alfinms under oath that they ave unaware of any legal impediment 1o their
marnage. £, Long A, Y 15, Ellis AT, 1 18.
The Reversa Evasion Slaluge

The new forms and dirsclives issoed by the DPH and Rewistry were part of their highly
publiciged cffort to resuscitate the long moribund Massaclusetts “reverse evasion™ statute, €50,
¢. 217, % 11, solely to prevent mumicipal clerks from issuing marttage licenses (o samc-sex
couples from oulside of Massachusetts. The reverse cvasion staiute 15 Jerived flom a proposed
wiifarm act, the Uniform Marriage Bvasion Act. that was promulgated by the National
Conference of Commissioners on Unifarm State Laws in 1912, Charles Thaddeus Terry,
Uniform State Laws in the Uinited Srares, 123, 403-04 (Baker, Veorhis & Co. 19200, The
Commissioners reported|y were concemmed that baxity in the issuanee of marviage licensos was
resulling in “ill-advised” mardages, Sencea Taylor, Revivictions Upon Mproper and Iegal

Marviages, 21 Case & Comment 41 ([914),

Massachusclis adopted the lour sections of the Unilbrm Marmage Evasion Act in 1913,
As enacted By Massachusctts, the first sevlion of the unifoom aet declarss “nall and void™ any
marTiape entered inlo by a Massachusetts resident in another siate il the marTiage 15 “prohibited
and declared void” under Massachuserts law, G.L. <. 207, & 16, That provision of the Acl is
ellen referred 1o as the “evasion™ statuta, because it nullifies marmiawes of Massachisets
residents whe marry elsewhere in otder to evade resinictions on martiage under Massachyselts
L.

T'he secomid section of dhe unifisam act, as enacted by Massachusetts, applies lo residents
ot ather stales who conte to Massachusetts ta mamry, This provision would purport to nellify

marriages of residents of other states wha come to Massachysetts to marey in order o evade



Testricions on marrizge in their home states, Cumently codified as G.L. . 207, & 1. and
commonly called the “reverse ovasion™ statute, is provides:

Mo marriage shall be contracted in this commonwealth by a party

tesicing and mtending ta eonlinue to reside in another jurisdiction

il such marriage wouold be vold if contracte] in such other

Jurisdiction, snd every martiage contracted in this commonwealth

in violaton herens| shall be null and v,

The third saction of the wniform act addresses the authority of clertks to issus

Marriage licenses to couples lrom eutside of Massachuselts, Currentdly eodified as ¢. 207,
3 12, this prowision iz titled “Legal ability of non-residents & marry; duty of licensing

alfieer to ascertain™ 1|, provides:

Hefore (ssuing a [icense to marmy A porson who resides and intends
to continue 60 reside in another state, the officer having the
arthonty to 1ssue the license shafl satisfy himself, by requining
affidavits or otherwize, that such pecsen iz not prohibited from
intermarrving by the laws of the jurisdiction where he or she
resides.

The fourth and final section ol the uniform act provides fisr criminal penaliies for officials
wha igsue livenses with knowledgs thul the parties are “prokibiled fom intermarrying, ™ As
enaclel by Massachusents, the provision states thar “any oflicial who issues 2 notice of intention
ui marrags knowing that the parties are prohibited by section 11 Fum intormareyving | -, shalt ba
punisicd by a fine al'nol less than ete hundes] or more than five hundred dollars ar by
imprsenment for ot mers thun voe year or both.™ G.L, ¢, 207, § 30

Fnforcement of the Reverse Evasion Statwte Before May 2004

Untit May 2004, the TVPH and its predecessors” relied solely on couples® sworn

affirmations that there was no legal impediment 4o their martiace for enforcement of the reverse

*  Responsibility for the enforcemest of Lhe MATIAZT [efislration Jaws was franslemed from the
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evision slulule, Thal stmtement appearsd at the baltem o he Mitice (orm and stated, WeT,
heretyy state that there is an abgence of any lepal impediment to the mamiage snd do bereby
deposc and say that all of the statoments as sct forth 0 the above notice whersot wed'l, could have
knowledge are truc and are made under the penalties of perjury (c. 4, 5. 6, Rule & Generl
Laves]” App. Exs, A, B, The Neace forms issucd by the DPH and its predecessors cid not
requirs couples to state where they inlended (o reside. . Further, the List of lnpediments
foums issued by the DPH and its predecessrs did ool purport Lo list impediments to martiaze for
any statc other than Massaclusetts. The “List™ was a one-page poster thal, with regard to other
slales, sand only: "No marriags shall be contracted in this commonwealth by a party residing and
inlending o reside inanother junsdiction if such mareage woold e veld i conmacted in such
other jurisdiction _ . . {(Chapter 207, Scetion 110" App. Bxs. F -1
Further, before May 2004, the DPH consistently had instructed clerks to “satisty™

themsclves in regard to the legal uhility of sut-of-state couples to marey by accepting o couple's
sworn affirmation that there was no impediment to their marriage. The last paragraph of 3 letter
writlen to the Clerk of Somervitle by the Regisirar of Vital Records and Statistics [ Registrar™
in 1995, for example, succinctly sumnmarizes the P s pre-May 2004 puidaner:

L sineerely hope that this brief summary wilk ¢lesr up ooce and for all any

questions ¥our otfice slull muy have concerning an individual ‘s righl e

liles their mamage mtentiens in your office. Remember, the oath they take

after filling out thedr inlentions alfinms that the information they ve

pravided is ruc to the best of their knowledge. Oiherwisc, they will have

commuitted perjury. [ewever, if iz not the clerk's job to prevent them from

commitiing perpury. Your fols is to assist them fn gpelitng wearried,
[emphasis supplied].

~ecrezaty of State 1o the DPH in 1977, 81 1976, ¢ 486, There i= no gvidencee that the Sevnetary of Sate
attempted to Cotoree the everse evasion statse prier o 19746,
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App. Fac 1y at 20 The same leter “urgz[d]™ that clerks, a3 “stansburd procedurs,” not ask for
preof of residency, not routinely ask G proof of sgc and net ask {or prood of diverce. 4.

The DPHs mnare foremal publications similarly dieected ¢lerks Lo “satisfy™ themselves by
awcepring the couple’s sworn affimmation. A [995 DPH publication thal purported o set forth
“standard palicies and procedures” tor aking Nolices and issuing Licenses stated vnly that clarks
should display the Impediments to Marriage form (which provided no information abyut the
ruarriage laws of other stales), cxplain that the cath oo the Notices was legally bindiog and have
the couple mke the outh, App, Ex. €. at 1. Althaugh the publication explicitly nated the
poasibility that marriages mivht be contracred in Massachusetls with the ntention of evaling the
law s ul olher slales, it mstructed cletks pol Lo request proof of any statements in the Netics,
including proat wl diverce, because “the couple |was] providing all the iofermation under pains
and penalties and |sic] peury ... 7 A ac 3-4, 197 As recently as 2000, the DPH's written
guidelines confirmed that elerks should simply show the couples the list ol impediments and
bave thern Lake the path, App. Ex. B at 5-6.

Enforcement of the Reverse Evasion Stutule Beginning in Moy 2004

Beainning in May 20KM, in anticipaion of the effeciive date of the (Tosdridee decision,
the DPH undertaok, fec the first tinte over. ta enforee the reverse ovasion stamre. The DFH
1ssucd a revised Notice form 1hat net only requires couples ta stale where they raside, but also
whers they inlend to reside and, in addition: {g) #dded the statement I have tevicwed a list of
impediments 1o marmage for my place of residence™ to the beginniog o) lhe oath, 5 deletad

from Lhe warming that false statements are punishable by fine the infoomarcion that the muceimum

Lok vnly exceptinn to shis policy of deferenee %3 age, and even then: (&) fhe concern was whether
the couple was vt legal age to oy under Massachuzetts Juw, and (b} aforics were instrocied not 1o



tine is $100, and {c) added at the batwarm ol he Notics a warning that “if you arc neca
Massachusells residenl and you enter into o mardagze in Massachuserts thyl would be void if
contractad for in the state where you reside and intend 1o continue to reside, your martape *shatl
be oull and vord® (G.L. e 207 5 110" App. Ex. 1 at 1. Atthe same time, the Regisicy {ssued a
state-by-state “guide of legal impediments™ that states that mamisecs of same-sex couples are
vaid, invalid. probibited or noe permitied under the law ol every state other than Mussachusctts.
App Fas K L.

The DPM also held a training session for clorks. £g, lohnstone A, 4 1%: Chew AF_ %
15, ‘The semmar meluded 2 presentation by Daniel Winslow, Chief 1.egal Counscl to the
CGovemnor, duning which he insiructed the clerks that they could not accepl Natices from or issye
Livetics 10 same-sex couples who state that they reside and intend to conlinue to resides qurs)de
ot Muassachusotts, even if the couple affirms under oulh that they are unaware of any mnpediment
to theit marmiuge, fd; App. Bx. N Mr, Winslow alse instrucked clocks that they could not accepr
Matices [rom same-scx couples i{ either person states that he or she intends (0 reside ourside of
Massachusetls, cven if the intendayd spouse iz 2 Massachusenls residznt. Johnstone AL T 18,
App. BEx. N

The Pluindiffs ' Response

Euch of the plaintiffs yuickly concluded that the sudden £ffor by lhe DPH and Re Eisiry
Lo enfores the reverse evasion statute, after decades of urging clerks 1o satisfy themselves in
regard to gut-of-srate couples”’ legal abitiny w mamy by relying solelv on couples’ alirmations
[brat there is ne impesliment to their mamiage, was blataotly disvriminatory. £ g, Rushford Aft,

% 20; Druey A11, 97 21-22. The Town of Provincewwn adopted a formal policy that expresshy

roulitely ask for proot of sge. App, Ex Cal 4.



aguthorized 1he Provinestewn clerk e 15sue Licenses 1o sume-sex cowples who stated that thew
resiile and intend to continue to reside outside ol MWassachosetos, as loog as the couple signed the
odlh slating thal they are unaware of any impediments to their mariage. Johnstone A, § 20,
The muvor of Somerville and the clertks of Provineciown and Worcester, as well as the glarl gl
sprngheld, publicly aonounced thal they would 1ssuc licenscs to same-sex couples from ouiside
ab Mussuchuselts, Johnstone A, 1 20: Long AF, ] L7, Uliimately, four of the plainotts
accepted Motices from and izsued Licenses 1o same-sex couples from ouwtside of Massachusetts
o May 17, 2004 and the dovs immediately following. 1ong A Y 18 Rushlord A, T20;
Johnstene AL, T 20 Chow A, 9 20,
The A 's Ceave-and-Desict {rder

On or shout May |8, 2004, Tndith Goldberg, Deputy Chief Legal Counsel to Gevemor
Romney, called counsel for Prowineewrwn, Somerville and Worcester. Tohnstone AflL, §21:
Long AR, % 19 Rushford AfFL Y 21, Ms. Gulilberg dirceted that tha clerks of these communitics
scnd 1o her or the Registry copies ol all of the Wolices they had accepted and Licenses they had
issued during the week of May 171h, &f. Certain of thosc records were forwarded 1o the
defendant AG. Id

The AG promplly faxed a letter (the "cease-and-desist [211er™) o Provincetown,
Somerville anil Worvester, as well as to Springfield. App. Ex. M. The leiler demanded that
each of thess municipalities explain how acccepting Notices from same-sex couples from outside
of *Massachusetts “may be reconciled”™ with the reverse cvasion statute. fof a1 |, The loter
threalenyd “enlorcernent action” agaknst clerks who conlinued fo accept Motices from sume-scx
couples from outside of Massachusells, and directad the municipalilies 1o advise the clecks 1o

“eease wod desist™ from accepting such Notices until the AG reeeived a “satisluclocy
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explanation™ of how the clorks’ actions were consistent wich the reverse evasion statute. fo
Faced with the threat of ¢riminal sanctions, the ¢lerks from cach of the faur municipalities thac
received the cease-and-desist letter have stapped wecepting Notices from same-scx couples from
vutside of Massachuseus. Johnstone A, % 23; Long AIE, T 21; Rushford A{T, 9237

The numbers make plain the discoiminatory eMecl of the new enforcement rewime. Since
May 17, 2004, the plaintifit collectively have tumed away approximately 140 zame-sex couples
feam aurside ol Massachusetts who wished o apply for a License. Juhnstone A, 1 10; Lung
AL 4 21; Rushford AfF, 9 23; Chew AL, 9 20; Druey Aff, % 20; Mazza A, Y 20. Dudng the
samte tine periodl, the plaintiffs were o reyuired to tam away any opposite-sox code Mom
sutside of Massachusetts whe wished to apply for a Ticense, e.g.. Drary AFF 4 20, and issued
ligenses 1o morc than 51 appasite-sca couples who reside and intend to continue 1 reside outside
ol Massachuserts. Long AIL, T 21; Rushford AfF, 9 23: Chew A, T21; Druey AL, ) 20
Mazea AfF ] 20; Pizer ALY, 9 20; Marple AT, % 26, As a result of dhe defandants’
discriminatory enforcemnenl scheme, the plaincifts are at risk of being sued by same-sex couples
to whom they have been foread to deny Licenscs, The ozk that plaintiffz will be sued incregses
daily, as plaimliffs contiiue o be cequired 10 denyv Licenses to same-sex couples from owtside of
hassachusels,

ARCUMENT.
The plaineiffs are entilled to a preliminary injunclion bocauze (1) they ars Lkely to

suceee] on the ments of their ¢laing, (2 they wilk suiler imeparable hamm o the shsencc of te

Though the Provineetown Board of Selecunes voted to tempararily suspend the sowm policy
authorizing the towa clerk Lo accepe notices from vul-ofstate same-sex couples after receiving the AG's
vease-and-dz=sist lerer, the palicy remains ic efiecl. Feswance of Marriure Ticenves i Frovimeesman, at
Lo e w provinesiowan oy oremarriage iind (last wsited Jun, 17, 2004},

.11 -



reuesied injunciion; and (3} the nsk of hanm to ther absent the requested injunclivn autweighs
any hattn that granting the injunclion would create for the defendants. Packeping Mmdustrizs
Crrongs, dre. v, Cheney, 380 hass, 609, 4L6-61 T (1980, In balancing these factors, "lw|hal
mattcrs as to each party is not the raw amoeunt of ireparable harm the party might conceivahly
suiler, bul rather the nisk of such harm in light of the party's chanee of success on the merits.”
el When a parky seeks to enjoin povernmental action, the Court must alse “determine dhat the
requested arder promotes the public intetest, or, alternatively, that the equitable relief will not
adversely affect the publiv,” Commenwealth v. Massuchusedy CRING, 392 Mass. 79, 89 (1984).
L. THE PLAINTIFFS ARE LIKELY TO SUC{CEED OOM THE MERITS BECAUSE

TIE. DPR'S NEW ENFORCEMENT SCHEME S UNLAWFULLY

DISCRIMINATORY,

[n enfercing the state's laws and regulations, the defendants must act even-handedly,
They may nol enfore laws 1n a way that targels 4 subsct of 2 group of similarly-situated people
for impermissible reasons, Fererds's Moody Street Rest. & Lowunge v, Board of Selecimen, 578
F.2d 16, 2% (1st Cir. 1989}, Daddaric v. Cape Cod Commn, 56 Mass. App. Ot 764, 773
(2002). See alsw Craadidge v, Department of Pub. Flealtk, 440 Mass, 309, 341-342 {2003)
(" Private biases may he oulside the reach of tha law, but the luw cannot, directly or indirectfy.
aive thern elleet™ "} {quoting Palmare v, Sidori, 466 US. 429, 433 {1954)). In their msh to
resuseitate the reversc evasion seatute in ander Lo restrict marriages of same-sex couples, the
defendants have run afoul of both prongs ol the seloctive enforcement test, They have required
municipal clerks W treat same-sex couples rom sutside of Massachuserts differontly than
opprsile-sex couples frem vul of stae, and they have done sa bascd on the inpermissible

consideraton of sevual oocotation.
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A, The Current Enforceméent Seheme Targels Same-5ex Couples,

The first prong of the discruninatoty enforcement est 15 selective tregiment of 4 subsct of
suniilarl y-aituared individuwsls. Thal prong is casily satisficd here. Goodridge estallished
uncquivocally that same-sex couples and opposite-sex couples whe wish to marry are aimilarly
situated. See. ez, 440 Mass at 341 [statiog thal there is no ressonable relafionship between the
cxclusion of same-zex couples from civil murmriage and the protection of public health, salesty or
general wellare), The defendants” directives, however, neyoite plaintills to treat same-sex
coupies from outside of Massachuszits differontly than oppoaite-sex couples [om outside of
Massachusetts have been treated for morc than ninety years.

Under the new enforcement schemme, enforcement of the reverse evasion slatute in regard
to oppositc-seX couples remains essentiafly the same as it always has been. Municipal cletks arc
not required 1o dismegard sworn statements of opposite-sex couples regarding their legal abilivy Lo
marTy, despite the lact thatl there are any number of gerounds on which ather states could declare 1
marriage of oppesile-sex persons void or peohibin the marmage, Just sines May 17, 2004, for
ewamale, the plantid clorks have Jzsued ficenses to couples from the District of € olymbiz wnd
fourtcen states other than Massachuserts, inclieding New York, North Caroling and Pennsylvania,
£.g, Pieer ALY 200 Marple AfF 5 20; Drury AR, 1 20; Mazza AfF, T 20; Rushford Aff, 423
Acearden v the wuule of legal nopedi ments issued by the defendants, these stales declare a
martiage void or prohibit marriage if one member is “plysically impotent™ {Nodh Caralina, is
“weakt-mminded” (Pennsylvanda), or is incapable of entering into marriage lir “physical canse™ or
by reason of [oree, duress ot frand”™ (New Yok}, App. Ex. K. The defcndants contioue 1o
permit clorks to isaue licemses to opposite-sex couples from these and every other state solely an

the sirength of the couples’ affimmations fhat thera is no impediment to their s Hi.
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For sume-sex couples from outzide of Massachuzelis, howeyer, there is 2 now,
nnpeecedenced enforcement scheme. The delendants have instructsd monicipal cletks thal they
cannot rely oo the affirmations of same-sex couples from outside of Massachuserts that there s
oo leecal impediment to thelr mamape, and that clerks must eeject those couples” Notices. g,
Johnsione AT 18: Stover A, T 18, The AG alse has threatened enforcement action agsins
clerks wha accept Motices (rom same-sex couples from oulside of Massachusotis. Ex. M, at 5.
This demonstrably different treacment al same-sex couples is direelly conlrary o the cven-

handed enfarcement required under Ferordi 'y and Daddaro,

E. Same-Sex Couples from Qutside of Massachusetts Are Similarly Situated o
Opposite-5ex Couples from Outside of Massachusetts.

The fact that other states may deem marriages o sume-sex couplos void, prohibi
IMAIT1#Ees Of Same-scX couples or not explicitly permit mamriswes of samc-sex couples does not
mean thal same-sex couples from nutside of Massachusells are difforently situated from theip
OPPaElte-sex countarparts. As the Regestry isself suggested in the guide of legal impediments
distrabuted b munmicipal cletks i May 2004, App. Exs ¥, L, there aré numerous grounds on
which other states deem a marriage of opposite-sex couples void ar prohibit the marmiase, The
defendanes have chosen, however, cunsistently to ignore restrictions on oppusile-sex marmiages
imposed by other states. They cannol now scleet the one restriction that applies solely to same-
sex couples and on that ground deciare that sarms-sex couples arc differently situatedd thun
opposite-sex couples, See Goodridge, 440 Mass. at 333 {rejecting the state’s argument that the
restriction of marriage woppesile-sex couples furthers the stae’s interest in procreation becau se

|he srgument impormmtssibly defines persons by 4 single mait that would excluds an cotire class of

peraans trom the pretechion afforded by marriage).
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The detendsnts alsoe cannot cxcuse their conduet o the ground that ic is obvioos iMath
enermhers ala couple are the same gender, while the other impediments wouwld he ditficalt Lar
clerks to discern. Fven in the delendants” woetully incomplete suide of legal impeditments,”
there are several types of impediments 1o opposile-scx marmages that are potendially ohviows ar
are nol difficull to investigate, but the defendants have never instructed clerks to cnforec those
impediments. For sxample, scveral states still impose a waiting petiod bedure & person may
remarry after 4 divores or permit the divoree decrae to impose a waiting perdod.’ The defendants
easily could have enfureed these restrictions by providing clerks with a lisl of the states that
lmpose or penmit such waiting perods and by requining clerks to ask for 2 copy of the divores
fdetrer, The defendants nstead explicitly instructed cletks per Lo ask for proof of divarce. App.
Exs. Catd, Dacl, Inaddition, many states, unlike Massachuselts, imposc by strtie: sone lamn

of restriction hases] uvn mental competency.’ Until May 2004, the defendants never Provigdel

Il 15 particutarly hard For the defandants Lo asserl that the restrichion on same-sex maurmiage is differenr
than pther resmenons when deir owe poide of legal impedhiments is incormplete. For more than half of
the 4% ather states, the suile stss, as to impediments other than age, consanguinity and “sex.” thal
information is “not availuble ag thiz ime.” App. Ex. K.

* Ala Code § 30-2-10(1994) (neither party may remarry for sixtw days alter divoree descec bocores

final); Miss. Code Ann. § 93-5-25 (2000 {divorce decree mnay provide that a party against whom a
diveree is pranted because of adultery may not marry againd; WD Cent. Ooda i 14-05-02 ¢ 1937} (divarzc
decres musl specily whether gither or bath parties shalt be permitted to remarey and, if so, when); Okda,
Slal. Arn il 43, § 127 (2003 ) {veiter parly may remarmy for six mondis afier divoree dooree becones
(mal}; Tex. Fam. Code Ann. § 6109 (Wernan 2002 ) {neither party may remarry far thirty davs after
divoree decree becones finaly, Wis. Stat, § 765.03 (West. Supp. 2003) {neither pamy may remurry for six
mioiths ater divorve decree hecarmes tinall

-

According Lo the Registry”™s euide of leyed impediments, App. Ex. E, other states prohibit or void
mdeciagee il one af the persons is of “unsuund mind” (Delaware. Georgia, Peansylvania and Yermunl, is
“mentally incompeteit” {luliung. Webraska, New Jarsey, Rhade Island, Soath Caroling and Wyoming),
fas been “adjudped mentally disabled by a conrt of comperent Jurisdiction" (K entucky), “lacks sufficient
urleritanding or sapacicy 1o make respunsible deeisions regarding fhis ar her person or praperty]”
{Maine}, is “insane or an imbecile” {Mississippi and Tennesses), "lacks capacity 1o enter into marrizee”
(Missnuril, is “invapable of consent for want of wnderstanding™ (New Yaork and Wisconsin), has beexs
“incnzably mentally il for fve years™ (New York), is “incapahle of contracting fram want of will or
enderstanding™ (Morth Carelina) or is “weak-minded" {Peonsvlvaniab.
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clorks with mfonnation about those restrictions, not did they mstouct clerks to make any further
iuiry even if there was reasen o queshon the mental competeney of one or both applicants.
Similarlv, the defendants have never instrucled ¢lecks Lo luke he simple slep of asking bolh
members if they wore cntering inte the marriage voluntarily, even thoagh the Registry™s own
puide of logul impodiments indicates that at least three states, including New York, woid or
declare iImvalid 4 mamage 3 conscnt 15 obtained by torce, duress or framd. App. Ex. KL

Any argumenl thal same-scx couples arc differently-sitmated than opposite-sex couples
becanse restrictions azaingt same-ieX marmsge s0e a lewal impediment, whilc other restrictions
are faclual impediments, 15 similavly pretextual. Whether or not 3 person 15 divorced or whether
their mamage violates a provision of their divoree decree twrng on 2 lexyl conclusion, Likewisc,
whether 2 person 15 “mentally incompetent,” is not of “sound mind.” kacks “sullicienl
underatanding or capacity™ w enler Into marriage or i3 “insanc” tums on a lepal eonclwsiomn. ws
duoes whether or not a person abrainesd the vlher’s consent by force, durezs or frand. Inall o
thesc situations, the defendants have instrucied municipal clerks, and continue to instruct
municipal clerks, to r2ly on couples” swom alfirmations that there is ne lagal impediment 1o their
marniage. The defendants” dezision ta enforee only the restriction against sane-zex marriage s
bascd aot on the nature ol the impediment, but on the sexual orientation of Lhe poople whetn the
umpediment targets.

. The Current Enforcement Scheme Is botivaled by Discriminatory Animus.

The second prang af the discriminatory enforcetment test requitey lhat the sclective
treatinent ¢f similarly-siluagted persons stem feoan an impermissible constderation. Feraradi s,

BT8R T2 al 21; Daddario, 360 Mass. App, Ct, at 773, Heare, the timing o the new coforcement
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regrmae, the public prononncements of Governot Ronmey and che selective treatment jsel] jease
nix douht that the impetws bebimd the delendanls’ newteund desiee o enforee the reverse evasion
statntc 15 bias agaimst same-zex couples. The decigions in fewrence . Texes, 123 5, CtL 2472
(2003]), snd Goedridee, 440 Mass. 309 {2083, coupled with ehis state’s |opg-standing
probibilions gesinst discominafon on the basis of sexual oriencation, establizh Lhatl such bias is
a0 impermissihle consideration,

. if the Commeawealth Truly Were Concerned Abont Eaforcing Other

States’ Marriage Restrictions, I Would Have Enforced the 12everse
Evasion Stateic During the Ninety Years Since [t Was Fnacted,

Any allempt by the defendants o articulale uny olher motive for their reswrrection of the
reverse evasion salule 15 doomed by a simple fact - the Commonwealth has never before soughc
T enforce the reverse vasion staturc or the marriage restrictions of viher states, To the conteary,
in the past the DI explicitly instrovled municipal clerks to rely on couples’ allirmations that
there (s no legal uopediment 1o their mardage. On these facts, any assertion thal the defendants
arc motivated by anything other thun animus toward same-sex couples is not lsnable. See, 2.5,
Lowrenee, 123 5. C1. at 2479 {pbserving thal the infrequency of prasecutions of conscnting
adults for sudomy undenmines the state”s argument thal soeicty approved of punizhing such
actevicyl, Feans v. Romer, 832 P.2d 1333, 1346 0.9 (Colo. 1994) (Tojectng the state’s wsserlion
that an amendment repealing slatutes prohibiting discrimination based on sexual orientalion was
motrvated by the desire to ¢onserve resources o fight diseriminalion against “suspect”™ ¢lasses.
nit by sninuws toward gay men and lesbians, bocause the amendment did not ropeal statutes

prohibiting diserimipalion azainst other non-suspeel @roups).

-17 -



Z. The Administratinn™ Poblic Proncencements Erase Aoy Doubt Az to
the Muotive Behind the Current Enforcement Regime.

Tha administration’s public statements confirm that the impetos behind the defendants’
newfound desire to enforce the reverss evasion slalole is animus toward same-sex couples.
Boeansc the roverse cvasion statute had never been enforcesd belore May 2004, the
admaristration bal nee cheics bul {o announce that 1t intended te begin enforcing the stalule,
Absent such an announgerand, the stalule may well have been declared null and void under the
desuemude doctrine. That doctring holds Lhat it is fundamentally unfair far the state, because of
lack of fair notice, (o begin enlomeing a4 statule that has been repeatedly violated withowt
proseoutlers See, e, Pee v, Ulhnan, 367 118, 447, 502 {1941},

The same statemenls by which the defendants seek to aveid gpplication of fhe doctrine ol
desuetude, however, make plain that the impetus for the nesw enforement regime is bias apainst
same-s2X couples. I announcing his intent to begin enforcing the reverse cvasion statute,
Crovvaenot Hemney 2aid thal “Massachusctts should not become the Las Vewas for same-zex
marnyge” and “ft]he citizens of other sbies should bz able to make their own «definiticns of
murriage and nol have Massachusetrs export our uniqee definition o them.” Shaun Sutner and
Jahn I. Monahan, Oue-af-Srarers Will Tewt Gay Marriage Law, Worcester Telegram & Gazettr,
May 7, 2004, at Al Conapicuously absent [rom lhe Govemmor's statements is any reference o
othat impediments to martiage. There is no intent here w enfores the roverse evasion slatule in
any sort of even-handed fashion. The undispuized goal of the new enforccment ragiene is Lhe

Tesirellon of same-3cx Marrlages.

3 The Selective Treatment Itself Confirms That the New Enfarcement
Seheme Ts Rooted in Discriminatory Anpimns.

The Lnited States Suprerne Court recoghized in Romer v. Evens, 587 1.8, 620, 634-635

{1994 ). that faws {hat impose a special disubility on one class of persens “raize the ineviuhle
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inference that the disadvantaze bmposed & horn of anumosity toward the class o persons
affoeted.™ Here, like the constimtional amendment at 153us in foeer, the defendants’ new
enforcemcnt tegime singles out gay men and lesbians for selective ceeatment. The new
enloreemenl repime, like the constitutional amendrocnt, thus raizes “the inevitable inference”
thar the cegime i3 rooted i animosity toward guy men and lesbians, See also Fashington v
LDeviz, 426 1.5 229, 242 (1976) {stabing that “an invidiows diseriminatory purpose may .- . . be
tnferred from the totality of the relevant Tacts, ingluding the Facl | . . thal the law bears more
heavily on one [zroup] than anather™).

9, The D'H's Asseretion that (ther Differenees in Revtrictiens on
Marriage Are Not Impoertaot Further Demonstrates 1ts Bias.

The DPH likely wilk argue, as it asserted at the trmining seminar for the municipal clerks,
{hal 1l 15 coforcing the reversc evasion statute now not because of any Jiseriminatory aninus, but
because unlil now, AMassachnsctts has not had signiticantly beoader mamiages Llaws than other
states. App. Ex, N, This asscrelon s simply not tnee.

Iy the decades sinee The reverse ovasion statute was enacted, fhe reyuircments of other
states with respect wr inlerravial martisge, consanpuinity and waiting periods before renarmiage
after divorce have heeo more resiriclive (han (hosc in Massachusetts. For example,
Mlussachuscits has permaitted marriage beoween persuns of different races since 1843, 1843
Muss, Acts, o Firepealing G.L. 2. 73, § Sand ¢, 76, § 1 w0 the extent that they peahilited aned
Jeclared void any marriage between a white persen and # “nepro, indian ar nudatta™), When
Massachusetts enacted the reverse cvasion statute in 1913, however, more than half of the swces
prethiibiled mixed-race mamages. F. Hall and T Brooke, American Marricge Lows fn Their
Social Aspects: A Digese, 51-132 (1919). At least 10 states conlinued to prohibit interracial

mHITtaEe as late as 1367, when the Supreme Court decided Loving v, Firginia, 385 1.5, 1, 6
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(19475, 'l'o this cay, many states cantinue to impose 3 waiting period before remamage slisr
divoree, or to allow a divorce decres o impose resteictions on remarriagse. See note §, sapra.
Massachusetts, hawsver, has nol imposed any restnelion on remarmage after diveres since 1905,
1955 Mass. Acts ¢ 640, § 24 {repealing (L. ¢ 208, § 24, which prohibited persons from
remanying tor bwo years after divoree). Simibarly, while other states, including Maine and Mew
Hampshire, prohibit first cousing from marmving, Massachusetls docs oot App. Exs. [ L, K.

Therckore, since the reverse evasion stafure was enaciesl in 1913, opposite-sex CDII_]]iCE
seeking o evade their home stales’ requircments would have had reason o come 1o
hassachusetts to marey. Thers is no evidence, however, that state regulators ever reguired clerks
to dony licenses to interracial couples or lo other opposite-zex couples whoze marrigges were
prolibited under the laws of their home state, The DPH's argument, tharefore, is not that thery
have been no dillerences botween other states’ restrictions snsd those of Massachusetts, buat rather
that soene del{erences matter more than othars. This arguenent, howeyer, brings the DPH back to
the very inferenee il trics to aveld — discritnimatory animus, The very act of picking and
choasing one padicular restriction for enforcement through the reverse cvasion statte
dernonstrates that the motive behind the new enforeement replme is bias wward the group that
tThe reglme LAT2cts — same-sex colples.

D. Defendants ¥ay Not Sclectively Enforce the Reverse Fyasion Statute on the
Hasis of Sexual Orientatinn.

Dredendants may not pick and choose which restriclions to enforce based an an
“impenmissible consideration.” Ferardi's, 378 F.2d at 21, Sexual arentation is an
nopcrmissible considerstion. The United Smates Supreme Court has held that states may nol use
crimimmal law 1o imposc the view on all of socicty that homasexus] conduct is immoral.

Lerwrence, |23 5, Ct at 2480, 2444, In Lawrence, for example, the Court held imconstitutianal g
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Texas stature that made sadomy etwezo persans nf the samee sex 2 cnminal effenss, ol did ool
prolubit sodomy between porsons of the opposite sox. Jd at 2476, 2484, Just as it was
mmpermassible in Lowrener [or Texas io simgle oot sexual relations botween perzons of the same
g2y for criminal sanglions, 16 15 impermissible here for the defendants to threaten enforcament
activity only i regard to same-se couples.

Further, Massachusetts consistently has rejected discomination based on sexual
orienlslivn, Long belors Gaodridge held that same-sex coaples may nod be denied the
previesciiomes allorded by civil mamags, Massachusetts prebibited by statate disonminalion on the
hasiz of sexual orientativn in etoployment, housing, credit, services, public accommaodwions anl
public cducatien. G.L. o 131E: Gl ¢ 272, § 98; G.L. c. 76, § 5. State regulations provide that
perscns shail not be denied the opportunity to become a [osler or adeplive parcnt based or sexual
orienlation, 110 C.ME. § 1.043) The Massachuysetls courls have held that sexual orentation is
an insublicient ground on which to deny child ¢wstody 1o 8 diverce action, Doe v. Dae, 16 Mass.
App. O 499, 303 (1957), und have recognized same-sex second parent adoptions, Adeption af
Tawiny, 410 Mass. 208, 206 {1993}, Againsi this backdrap, there is ng question hat the
delendants” sclective enforcement of the reverse cvasion statute based on the sexual ohentation
of Lhe couples 15 based on an impermissible consideration. See afso Luvell v. Comsewogue Sch.
List, 214 F. Supp. 2d 31%, 323 (..M Y, 2002) tholding that school board”s Thilue: to discipline
smdents whe barassed @ school reacher becanse she was 4 lesbian when board had disciplined

studens who harassed teachers who were black was hasedl om un impermissible consideration).
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11. THIEE RS NEW ENFORCEMENT REGIME CARLAWEFULLY STRIPS
CLERKS OF THE DISCRETION CONFERRED ON THEM BY STATUTE.

The statute gaverning the issuance of licenses to coupdes {rom ouwtside of Massarchusetts
explicitly grants the clerks diserciion. The statute, which iz entitled “Legal sbility of non-
resldents to marry; duty of licensing olliver i ascertain,” provides:

Belore issuing a license o marry 2 petsen whe resides and intends o

continue ta reside i0 another state, the officer baving the authority te issuc

the livense shafl sabsfy himself, by requirng sffdavits or otherwise, thal

such person is not prohitiled from intcrmarrying by the luws of the

junsdietion where he ot she resides.
(r.L. c. 207 £ 12, The statute reguires only thal the ollicer having authority 1o issue the license —
the clerk — “sansty himzelf, by requirng afidavits or otherwise, that such porson is not
peohibited from intermarrying . .. 7 /o The phrase “satisfy fimself” {emphasis added)
indicates that the only person that need he satisfied with the evidence provided by couples
appying for 4 mertiage license is the ¢lerk. Furlher, the statate explicily contemptates that

clerks may chaose wrely on swom affidavits. The slatute leaves entively ta lhe clerk's
dhiscretion whether to make furiber inquiry.

The stabute entitled “Refusa of certificate,” GE. ¢ 207, § 33, confirms that the
Legisluture has conumnitted to the clerks” discretion the question of whether ta require proof
Beyond o sworm statcment. This stafule provides:

The clerk or registrar may reluss 1o 1350 a certificate iChe has reasanahble
causc to believe thal any of the statements contained in the notice of
intention 1o marriage are incorrect; but he may, in his Jiscredon, accepl
depositions under oath, made bafore him, which shall be sufiicient proof
of the facrs therein stated to authoree the issuing of a certifoats.”

?The repistear cited in this statute is mut the Registrar of Vil Records and Seatistics, hat a rown

official. SeeG.L. c. 44, § 22 (authorzing mounicipalities o [ more than 10,000 Lo epnaint 4 perton athor
than the clerk o be regatrar),
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The statate apain lzaves wr the cleck™s discretion whether or not W oissees 8 Licenss, Fven if the
clerk has reazonable cause to belleve that staterments in the Notice are incorrect, the slalule says
that ihe eletk “may” refuse to 1ssuc a License, bim it does not require the clark to do so. The
slatule also grapls clerks discrelion to acoepl 8 swom oath as proef of the facts stared in the
Motice. Vhe diseretion graniesd the clerhs under §& 12 and 25 stands in stark contrast to the
mandatory lanpuape in ocher sectiony of the marmiage laws, such as GL. ¢ 46, § 17, ahich scotes
that clerks “shalf transmit™ original recards to the stale regisitar, Compare Commormweandoh v.
Cook, 425 Mass, 174, 180 {1997} (holding that the general “use of the wond *shall” 15 mandatory,
especially where there 1s nolhing in the statute or its histery that would lead w a conlrary tesult™
and Haxfimi v, Kadi, 388 Mass, 607, 60% (1983) {stating that “[{]be word *shall® is ordinadly
interpreted as baving a mandatory or imperative obligation™) with Shea v. Bourd of Selectimen,
34 Mass, App. Ct. 333336 (1993) Cholding thatl “may™ “is o word of permission and noc of
command”y und Cliwe v Cline, 329 Mass. 649, 652 (1933} (sames).

since at least 1977, the BIPH not enly has recognized The discrction granted to municipul
clerks in issuing lcenscs, but alse has urped thermn, in exercising that dizcretion, to defer o he
cateples’ sworn vaths that there 35 no impediment to their rmamiage, This long-standing palicy
and practice rofleets the defendants” pasi Tuck of interest in coforcing the reverse evasion statute.
It also 1s constatent with the greater Ask borns by the couple if their home state Jeclines to
recoymize their mamage. “The couple, net the clerk, snffers the consequences il the conple is
unahle 1o obtain a diverce, including a division of property or a child custody order, So. teo, the
couple, not the clerk, bears the ask if one of than dies intestate and the ather is wnable to inhent,

The starutary grant of diseretion to the clerks, and the DEH's long-standing policy und practice
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of instructing cicrks to defer to the couples In excroising thai diserction, properly place the nsk
an Lhe parlies wha have the most 1o lose i The marmage is oot valid,”

Ill. THERE IS GOOD REASON WY TIIE BEEYERSE EYASION STATUTE HAS
MEYER BEEN FNFORCEIL.

The 1913 stamite that the Jdelendants have conseripled the plainliffs to cnforee is

exoaordimary, in several tespects:

1. It was borne out af the backlash apainsl mixel-racs mamsges provoked by the
rardape ol Jack Juhnson, 4 black man and prominent prizefighter, e Lucille
Cumeron, 4 while woman.

[

It was iolended] sy purt of 3 planned nationwide scheme that was scillborn and
ahrandoncd long ago, wath the result that (he statyle has never been capable of
serving 1y indended purposc,

3. 1t wonld requare this slate to enforee the mamiage restrictions of other states, no
mattcr how abhorrent to the public policy o Massachusets,

Bar thase reasons, the stalule has been a dead letter for the ninety years since it was enacied, See
Fog v Llimae, 367 ULE, 407, 502 (19613 {"'Decply embedded tradicional ways of varrying out
state palicy’' -- or ot carrying i€ oul - "arc often tougher and truer law than the dead words of the
writken text™) {quoting Nayhuitle, C, & 8¢ L R Co. v, Browning, 310175, 362, 36% (19307,
The defondants’ newfound interest in enloreement of the statute 1s motivated by ooe thing anly —

a desiees Lo prevent same-scx couples fram macrying,

Y Atthe trining session for the elerks, thc defendants assered that their enforsement seheae actuatly
i3 intcaded 0 poolec, sume-sex couples from cnferibg imio o mumiage that may not be considered valid.
App. Ex. N, The delendants ngwer made any etforls to protect opposite-sex couples from entering ints a
patentially mvalid mamage, however, Given the publicily surroundingg same-Sex ouctiage, Spposile-sex
lruples whise murmiages were potentially wnvalid were mueh more liksly to be unawere uf this fsk than
the same-sex couples whe now seek b marry in Massachnzertzs, Further, the DPH addressed tlus
purpurted concem by adding a warding Le the Notice form that “if you are not & Massachusetts rezident

and ¥ entor i a macriage in Massachuzotts chat would be vaid if contracted for in the stute where vou
rexide and inbend to cottinge o ceside, your mamiags “shall be ault and void.*
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A, The inactment of the Heverse Evasion Statuie Was Motivaled by Eacist
[nient

The plaintff clerks anticipate that the plaiotifl couples n Cofe-Hhiiaker v, Department
of Public Health, the companion case filed shortiy after this case eas [led, will provide a fu’l
diseassien of the iztoncal context of the Massaclmsetts reverse evasion statule in 3
mamorandum suppoectiog theit request for injunctive rebief. As the plainctt couples are expestad
lo desenibe 1o their memoranduim, the ceverss evasion stalule was cnacted at the height af
nationwide iysterta follewing the marmage of Jack Johnson, a prominent prizefighter and a Mack
mary, o Lucille Canicron, & whice wornan, Thal hyslena included a proposed amendment o the
Linated] Slates Constitution that would have prevented mixsd-ruve marmtages and a comment by
Massachuserts’ then-governor, in responss to the Johnson-Cameron marriage, thal
“Massachusettz, ['m sarrv to say, has no such [anti-miscegenation] law, but ] ar in favor of
placing such law on her haoks,™ The New Fark dpe, “Marriane of Whites and Blacks,”
Dccember 19, 1912, The plaintiff clerks incorporate by reference the antivipsled arpumeant of the
plainti T couples 0 Cote-Fhitaker that the satule’s enseiment shortly after the Iohoson-Cameron
marriage. the speed with whizh it was enacted, and the number of slates that prohihited
ineerracial marriage al the time the statute was enagled demonstraie that the reverse evasion
statube was enacted because of projudice against incerracial martiages,

B. The Reverse Evasion Statote Was Enacicd as Part of an Intended
Nativonwide Scheme That Never Achieved Its Purpase.

The reverse evasion stabute iz part af a unilorm stalute, the Uniform Macrd ape Fvasion
Acl, lnal was cnacted by Massachusells in 1913, As discussed above, 1he uniform act includzd
both 2 provision that declared “mull and void” any Durmage entered into by a state resident in
ansther starc if the marmiage wus “prohibited and declazed void™ by the laws of the person's

home state, ancl 4 reciprocal provision — the reverse cvasion pravision — hat purported to nullify

.25



murmases contracied by persona residing and intending oo continge to reside in anether sale iF
the marriage would have been void if contracted i that other state. The umlomm acl was
ttended o creats a natiotaide scheme wn which all stares woubd refise to recopmize marmiages
of their residents who crossed state lines to evade local marriase reateictions and woukd gid and
abel each alher™s protubilions on evasion by refusing to 1ssuc licenses to couples from other
states whose marriage waould not be recognized in their home stale, Scncea Taylor, Resorictions
Lipon Improper and Hfepal Marrizges, 21 Case & Comrenl 41 (1914},

Success of the unitarm act in achieving ity imlended purpose depended on widespread
adoption of the act, Enactment by only by a handtl of states would leave foo many safc havens
for the reatrictions ol the uniform slatule to have any effect. “This was pactculurly roe in light of
the fact chat i 1913, many stales d3d nol have any form of an 2vasion statuee, and seversd slates
had enacted statutes declaring thal 4 marriage was valid if it waz valid where celehrated, F. Hall
and E. Brooke, American Marriagpe Lows in Their Social Aspects: A Pigese, 31-132 (1519
(identifying at least 18 states as not haviug an svasion siatutc and at least 12 states as [ollowing
the celebration nsle). Adoption by a handfil o[ states also would leave the adopting states o the
awhkward pusilion of coforcing other states” restrictiuns withoul any sort of reciprocal puarnive
that thoze stares would endoree the adopting states” restrictions, Indesd, a Massachusetrs hoard
cstablished to promote unifoemity in legislation recommended in 1917 that Massachusetts adopt
1 untfonm act thar addressed martiage licensing procedures because “la|1 the prescnt dme the
Massachuscits low can be evaded by parties going out of State ta get murried, I the aniform law
s adopted in Massachusells it will help the eammissioners in other States (o petting the same Law
enacle).” Fifth dnnual Repore of the B of Comm rs for the Promotion of Thformisy of

Legistarion in 1he Uinited Stares {Boston, Weight & Potter 19133, Similarly, when it coacted the
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Unsferm Marrage Evasion Act, Massachusetts also enacied anather statute, now codilied as (3,1,
c. 207, § 13, that provides that the proceding three seetions (5§ 10, 11 and 120 ~shall be
interprete soas 10 eMecloale their purpose of making uniform the laws of those staics that adopt
the act.” This provision was not part of the aniform act, and 5 enacienent Jemonslrates (he
Lepislature’s cxpectation that the uniform act would be widely adopred,

The Uniform Mamiage Bvasion Act, however, was a dismal ilure, The Act ultimately
wis adopled by only five states (Massachusetts, [linais, Lowisiana, Vermont and Wisconsin}.
Louisiana subsequently repealed it. Flandbook of the Neee 'l Canference af Comim v of Urifirm
Seate Laws & Proceedings of the Anaugl Conference 64 (1943), In 1943, the Committee an
Cbaolete Acts and Aces Withdrawn from the §ast of Aclive Acls recommended the wichdraweal of
the uniform act, noting that, “The Uniform Act ¢an be efiective vnly i it has widespread
adoptinn; octherwise, [ merely tends to confuse the law ™ fo. The Unifom Commissioners
withdrew the act chat same year, The slatule thus bas wever hean, and never will be, capable of
achieving its intended pumose,

. The Reverse Evasion Statmre Would Reguire Massachusetts to Enforee Laws

of Other States That Arg Contrary to ODur Fublic Policy When Other States
Refuse to Recognize Our Marriage Laws.,

The consistent non-enforcement o the reverse evasion statute in the decadss simee it was
goacied alsu reflects the difficulty imberent in a statute that would require Massachuselts w
enigree Jaws of other states that are mumical to oue public policy. Under the comman luw
doctring ol comily, states retain the right net to enbiree Taws of other stares that violule their
public podicy. Pacific Wool (rrowers v. Commissioner af Corps. & Tuzation, 305 Mass. 197,
209210 {1940). Enfurcement of ihe roverse evasion stamute would tam thiz lan g-recopmived rule

on its head. Enforcement ol the reverse cvasion stante would have required, for example, that
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Massachusctis deny mamiags licenses to mixed-tace couples as lage as 1967, even though
Massachuosells bad lone since repealed its anti-nuscegenation statute.

There 1= stmply ne reason far Massachusetls 1o spend i3 lime and moncy enforcing the
mamage laws of other states, including restrictions thal violale our public policy, when those
sunay slales arc not recognizing our marriags laws, The commum-law of docirine of comity ress,
1n parl, on the undorstanding that except whers recosnizing the 1aws of snother statc would
viotate public policy, stales wenerally will coforce each other’s laws. Masor v, fatercelonial Ry
of Cunacda, 197 Masgs, 34%, 352-53 (1908). The drafters of the Uniform Marriage Bvasion Acl
sirntlarly assumed that, in the coolexl, of the mardags laws, states would enforce each other’s
resirtetions. Heore, however, the stales whose resirctions Massachusetts would enforce throwgh
the reverse evasion statute have made no such reciprocal commilment, and the Thifaem
Commissioners themselves acknowledged thac the stature reguived widespread adoption to have
its intended effect. The inequity is oven mote proncuncesd now, b5 many slates have adopted
censticutional amendments smd statutes under which they reluse W recognize mamiages of same-
sex persons  ewen it both persuns were Massachosetts residents at the time they were married
hers snd their mamage 1s indisputably valid under Massachuserts law.

IV. THE PLAINTIFFS WILL SUFFER IRREYARABLE 11ARM ABSENT THE
REQURSTED INJUNC LN

Where, as here, there 15 4 strong likelihood thae plaintii’s will prevai on the merits,
plainufds arc entitled to a preliminary injunction on even a minimal showing of irreparable hare.
Massaefuseits Coglition of Citizens with Dispbilities v, Chilf Defense Aperey, 649 F 20 71, 75

{dst Cir. 1981) {stating that “*even a “poszible” irreparghle injury has been beld oo suffice il there

G, S.g. Natz, Litigaling the Defencs of Marrige dAct: The Next Barlzground for Same-Sex
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i= a strong probability of suecsss on the menls" ") (guoling Blacheelder Pumitgre Co, v Sefliz
Miir Co., S50 F 24 189, 195 (4" Cie. 19773, Packeging Indust. Group, Ine. v, Cheney, 380
“ass. 609 617 (1980} (swaring that ™what matters az to each parcy i3 not the raw amoant of
ireeparable harm the party might conceivably suffer, bt rather the tsk of such harmn v light of
the party s chanee of sucoess on the mernies™).

lere, the plainti Ty are sulledng ongaing irmepamable burm,  The delendanus” threat ol
enforcement action has stripped the plaiotills of the Jiscrenon conlerred on then by statete,
like the physician in riswold v, Connectiont, 381 ULS, 47% (1965), and the distributor of
centraceptives in Sivensfad! v Ruird, 405 TS, 438 (1372), the plaintiff clorks face proscoution if
:hey choose to assist persens whe wish to cxercise their constitutional rights. See afveo Bantum
ek v Sullivar, 372 1.5. 88, 67-69 {1263} {affirming the grant of a prefiminary injunction
againsd a state commission churped with cncouraging morality in vouth that used “informal
sanclions — the lhreul of invoking legal sancdons and other means of coercian, persuasion ang
mtirmidation™ wy pressure bovksellers mto not selling certain types of books). Those
constituticnal nghts include not anly the rizht 6 marry the person of thelr cheize, but also the
Firsl Amendment nyhts of froe association and freedom of expression, See, e g, Griswold v.
Connccricas, 331 ULE_ 47% 480 (19637 (describing marriage 45 “an association that promotes a
way ol [1e”): Oroodridge, 440 Mass. at 123 (describing marmiaye as a “hivhly public celebration

af the jdeals of mutuality, companionship, Intimacy, fidelity and family.-!

Marrioge, 17 Harv, T Hew, 2084, 2687 & n 28 (2004,

Beprivaton of Fust Arendment rights comsbtutes imeparable hare requiring the jsswance af a
preliminary injunction. Sivod v Burnse, 427 1035, 347, 273,74 (1976). T D Fideo, Tae. v O of
Revere, 423 Wy, 577, 582 {19), The Suptcrne Coucr has recuumized that a third pamy can seck to
pridect Lhe consuiulional nights of athers in sortain cincumstunces, particolarly where the thurd party "can
reasonibly be expecled properly to frame the issues and present them with the neccssary adversaral
zeal” Marpland v Wunean Company, 467 US. 947 956 {1984}, See alne Heagtic v, City of Canbridye,
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As a resalt ol 1he delendants” uetions, the pluintilis ure between a eack and a hard place,
wilh pulenlial and rrepacable hasm ne matter which course they chonse. L the plaintiffs choass
tiy assist sarne-sex coupbes who seek to exercize their constitational right o marmy the person of
their choice: and to express themselves through that chotee, they face the threat of coimmal
prosceution, A threal of ecnminal prescoution s considered wreparable harm, Frawley v,
Watson, Xo, Civ. A, O1-4486, L4 Mass, L, Repin, 141 (Mass, Super, Deg, 12, 2001), IE on the
ather hand, plaiotiffs comply wilh the Jelendunts” edicls and deny same-sex couples their
comstifutional rights, they face the chreat ol civil suits [led by same-sex couples whom thew have
becn forced to tum away, with all of the financial and emotional costs that Titigatian encails.

Title 42 of the United States Code, § 1983, for cxaraple, grants a private right of action to
persans dented their nghts wnder Lhe Tmted States Constitution by state actors. (reneral Laws o
93, & 102 granis a private right ol setion 1o all persons “within the Cammonwealth™ wlhose rights
“1r the full and equal benefil af ul] luws and procecdings for the secwity of persons and
property” are violated. Successful ¢laimants gre enlitled nol only (o compensatory damages, but
also o exemplary damapes and attorneys' [ees and costs. f, Clalmants also could scek
prejudgracnt sccunty, inchuding attachment of the plainti [15' humes or olher property and assets.

Mureover, the plaintiffs hers are public officials, some of whom are ¢lected, They are
bemp [oread by threal o cmiminal sanclion to take actions that conld cawse them o be branded n
the public eve as homophobie, Courts have long recognized that heing unlairly branded with 4
stigitatizing labe! s a cognizable [omm of harm. See, eg. Redprave v. Bosion Sumphony
Crchestrg, 833 F.2d 888, 831-54 (1t Cir. 1988) (a[firming recovery on contract theory where

defendant's cancellation of plaindd ITs perfurmance contract caused potential emplovers o

424 Wfass. 1R, 921 {2997 ["A party his the "definite interest! neecssacy to cunler slanding to chailange

20
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conclude her presenca would be distuptive). o pasticular, cowrts have recopmized that heing
branded as & racist, a scuist, or 2 homnophobe may result in cognizable harm. Pedobeskl v, Scho!
Iistrict of Springfield, 161 F, Supp, 2d, 395, 408 (E.D_ Pa. 2001} (holding that ™[t]e mmoute
racizin to a plaintd, particulasly one for whoem such an attitwde cowld be neempatible witl the
podfommance of his public responsibilities,” may he defamatoryy; MacFires v, Philadelphia
Mewspapers, Ine., 074 A 2d 1050, 1053 (Pa, 1996) (holdiog thai statement (hal plantiff district
attorney had sctod 1o racist manmer in bis official capacity supported delamation ¢lainn), Inderd,
although the Lnited Siles Supreme Clourt has now forcclosed the imposition of a heighienes]
pleading standard except where required by stulute or procedural rule, sce Educadores
Pueriorriguenss en Accion v, Hernander, Wa, 3-1588, 2004 U8, App, LEXIS 0076, at *14 (14
Cir. May 10, 2004, for many years the Tirst Circuil imposed 4 heightoned pleading atandand in
civil nehls cases "to aveold tamug defendants' reputations.” Dartrowtd Review v. Darimonth
Codlege, BRUT2d 13, 16 (151 Cir, 1989), Even if plaintitts could recaver money damages under
a defamation thewry, thuse money damages could net unde the harm s their reputation. See
Ross-Simuns v, Baecarat, Jre., 21T F.34d 8, 13 (1st Cir 20H0) (halding thal irreparable harm
occurs where traditional legal remedics fail to accurakcly measwe or adequalely compensate the

plainlifis for the damages they ave suffenng),

¥, A BALANCING {JF THF HARMS WEIGHS DECISIVELY [N TAVOR OF THE
PLLAINTIFFA

A. The Reguesied Injunction Will Not Harm the Defendants or Adverscly
Affect the Pulilie.

L1 contrase to the plainlifls, who are suffermg immediate anl continuing irveparable harm

absenl an mjuncticn, the defendanta will suTer ror harm at all if the injunction issues. The

the cunslitebonality of a stacure i he 2as sullered, or is in daneer of suflecioy, legal harm. ",
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defendunts will suffer oo hamm 17 Heenses are msued wr same-sex couples Whose mardaces might
later be held invalid under the laws of other states, juse as they suffercd no harm 1f licenses were
1580cd (o opposite-scx couplos whoss marmaies mighl be held o be imyadild.

Further, the requested injunclion, which secks ondy to bar the defendantz Fom talong
en [ureement action agaios! municipal clerks who choese 1o accept Nolices fom nonresidens
gamez-seX couples, will ot adversel v alfect the pubhc. See Commonwenlth v, Mazsachusasts
£RANT, 392 Mass. 79, B9 {1984 {stating that where a party seeks to enjoan goverhimental action,
the Cowt must consider whethet “the requested order promotes the public intersst, o,
allernalively, that the equatable rehict will not adverszly affect the public™). The Suprame
Judicial Courl, in Oreadyidge, squarely rgjected the arpmment that permitiing same-sex couples 1o
Ty adversely arfects the public. 44H) Mass, 91 341 (holding that there is no reasenable
rewdtionship between the exclusion of same-ses couples from ¢ivil mamisge and Lhe protoction of
the public hezalth, safety or peneral wel lare}.

The requested imjupction also will not adversely allewl the public bocause, at mest the
TEverss evasion statute protcots the interests of miher stares, not the mierests of Muassachoscrs,
Massachuselts citizens will suffer no harm if the marriage restrictions imposed by other slales s
not enforced. Covernor Romney himsclf has conceded that mamiages of nonresident gay amd
teshian couples “da no harm o the Commoenwcalth.” Yvomme Abrabam & Raphae| Lewis,
Koty furns to AG for ffulf o Licensing, Boston Globe, May 27, 2004, at A1,

Ay evidenoed by die Commonrweealth’s Fajlure 1o eoloree the reverse ovasion statate far
nearly a century, Massachusells does not have a strong interest in enlureing the restrictions of
other states. Although cthe eeverse evasion slalutc was envizioned as part of 2 paticnwide schomce

under which siales would cnforce each athee’s revtniclions, tha schome never came to pass.
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Because other states have oot been enforcing Massachosells” mamisye tesioelions, 1hees i5 ng
risk thutl ey will stop enlorcing those resirictions (7 Massachuserts cefuses to enforee
discominglory mestrclions on same-sex matriags, The teqoested injunction, which seeks anly o
bar the defendants from taking enforcement action wgamst manicipal clerks who accept Notices
from same-zex couples trom cutzide of Massachusetts, will not harm the interests of
Massachusells

E. The Reguested Injnoction Promaotes the Public Toterest.

The reguested ingunction would, in fact, promote the public interest. The public has an
inlerest 10 promoling civil mamags, Coeodrides, 440 Mass. at 322 (“Civil marmiage anchors an
ctdered soctety by encouraping stable eelationzhips over transient noes™ ) By baming the
defvndanls from taking coforcemcnt achon, the imjunciion also would eliminate the dsk that
thasse municipal eletks whe are unwalling participants in the defendants’ disenoninatery
cnforcemcnt schome, and thetr cities and owns, will be sued by sare-sex gouples they have
been foreed 1o tum away, with the resulting depletion of public junds requites] to defend these
suits. blost nopertantly, Massachusells has 4 Jong and prineipled history of opposing
discnmination, including discrimination ¢n the busis of scxual onicntation. See CGoodridie, 34
Mass. at 341 [noting Massachusetts™s “sirong wllimative policy of preventing discrimination on
the basis of sexual orientation™). "Uhe {roodridee decizion cxtended the guarantess of equal
poatection and libery under the Maszachuzetts Consutulion to same-sex couples who wizh to
marry.  Entercement of the reverse cvasion statute would require Massuchusetts to cnforec

disenminatory laws of other states that violale Massachusctts public policy.
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Conelusion.

Fawr the reasons set forth abeve, the Court should grant plaintiffs® motion for a

preluminary mjunction.
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