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Findings and Decision





ZBA 20-32:  26 Bradford Street                                                                     

April 16, 2020

INTRODUCTION:

Ted Smith appeared on behalf of owner Mitchell Klein, seeking a Special Permit pursuant to Article 2, Sections 2470, Parking Requirements, and 2640, Building Scale, of the Zoning By-Laws for relief from parking requirements and an increase in the building scale of a structure located at 26 Bradford Street (Residential 3 Zone).

A public hearing was held completed on the 16st of April 2020.  Zoning Board of Appeals members adjudicating this application were:

	Jeremy Callahan, Chairman
	Steven Latasa-Nicks, Vice Chairman (Mullin Rule)
	Daniel Wagner
	Peter Okun
	Quinn Taylor (Mullin Rule)
		     
The meeting was duly posted and notices of this application were sent out in accordance with zoning regulations and Massachusetts open meeting laws.  

The five members hearing this case exceeded the legal quorum requirement for a super majority vote.   


Decision:  By a vote of five (5) in favor and zero (0) opposed, none (0) abstaining, the Zoning Board of Appeals APPROVED the petition for a special permit.


DESCRIPTION OF PROPERTY AND PROPOSAL

1. The Property is located at 26 Bradford Street in Provincetown, Massachusetts, is known by the Assessor’s Office as Parcel ID: 6-4-132-0, and is recorded land in Book 30503, Page 5 at the Barnstable County Registry of Deeds.  The owner of the property is Hudson Harbor R. E. Properties LLC, 12 Riverview TR, Croton on Hudson, NY  10520.
2. The Property is located in the Residential 3 zoning district and the High Elevation Protection District A Overlay.
3. The Board held three public hearings on this matter:  December 19, 2019, April 2 & 16, 2020. Note that the April hearings were held virtually in accordance with Governor Baker’s March 12, 2020 Order Suspending Certain Provisions of the Open Meeting Law, March 23, 2020 Order imposing strict limitation on the number of people that may gather in one place and Chapter 53 of the Acts of 2020. Applicant Ted Smith presented the Project. A presentation was made at each hearing and the Board provided an opportunity for all those attending the public hearing to be heard. Ted Smith appeared in person on December 19, 2019, for the initial presentation.  
4. The Property is 9,947± square feet in size and currently improved with existing multi-unit residential guest house and cottage.
5. The proposed Project includes reconfiguring the existing bedrooms on the property and creating one new dwelling unit; extending the north and south walls of the northernmost cottage structure by three and four feet respectively, add a second half-story and bedroom to the cottage; reconfiguring bedrooms within the larger, southernmost multi-unit building by removing one bedroom, adding a new kitchen to create a new three-bedroom dwelling unit, renovating the second floor by removing the northernmost roof and rebuilding it to increase ceiling height; reconstruct the deck; increase the height of the gable roof on the eastern side of the main building; install lighting, landscaping, and drywells; reconfigure the parking spaces; and appurtenant improvements  within the property that will result in eight bedrooms in the main structure and two bedrooms in the northernmost building for a total of ten bedrooms, of which five will continue to function as guesthouse/AirBnB accommodations within the Property.
6. Access to the Property is via Carnes Lane and the portion of Carnes Lane directly adjacent to the Property is a private way.  
7. [bookmark: _Hlk40786082]For the proposed configuration, the parking requirement is one parking space for each guest room and 1.5 parking spaces for each dwelling unit of two bedrooms or more.  (5 guestrooms + (2 dwelling units x 1.5)) = 8 parking spaces required in total.  Currently there are 7 spaces.  Nearby and equidistant from the project are two public parking lots:  the Montello-Bradford lot and the School Street lot.
8. The May 2019 scale calculation limits maximum allowable volume w/o special permit relief to 15,697 cu. ft.  The existing structure is 33,064 cu. ft., already more than double the neighborhood average.  The proposal would increase this volume by 1,176 cu. ft.
9. Arthur Mahoney, an abutter, appeared in opposition to the application.  There were six additional letters in the file from concerned neighbors expressing opposition.  Concerns focused on traffic volume on and damage to Carnes Lane, parking issues spilling onto Carnes Lane, rainwater runoff from the property onto Carnes Lane and privacy concerns regarding the modified roof deck.  After some discussion during the initial public hearing on 12/19/2019, the Board expressed concern that these issues might be better addressed during the Planning Board site plan review process.  The applicant agreed to continue the hearing until that process is completed.
10. The Historic District Commission issued certificates of appropriateness for case number HDC 19-104 for the cottage and HDC 18-169 for the main guest house.
11. The Planning Board provided approvals and relief pursuant to the Town of Provincetown Zoning By-Laws, under Application PLN 20-19, for Site Plan Review approval under Article 2, Section 2320, High Elevation Protection District and Article 4 Section 4010, Administrative Site Plan Review, as well as under Application PLN 20-20 for Site Plan Review by Special Permit under Article 4, Section 4015 a. (1) for developments consisting of an increase of residential units that will result in three or more residential units on any parcel. 
12. The Zoning Board of Appeals reconvened the public hearing on April 2, 2020.  Only four Zoning Board members were available to sit for this hearing.  Given the option of polling the four members prior to any formal vote, the applicant chose to proceed with the hearing.  Ted Smith reviewed modifications made to the project as a result of Planning Board site plan review.  The changes include a reconfiguration of parking spaces on the site and decks on the main structure, the installation of a trench drain across the driveway that accesses Carnes Lane, and the installation of a drywell near the cottage to mitigate stormwater runoff from the property. The deck on the main structure was on two levels and it was proposed that the lower be brought up to the level of the higher and raised to accommodate a higher ceiling height inside, however this proposal was revised, pursuant to the Planning Board approval, so that the decks will remain as existing, but with a slightly larger footprint.  There was no change in scale.
13. Abuttter Arthur Mahoney was present and posed a question about roof runoff.  Tom Tostengard, Peter Kassel and Greg Lombardi, all abutters, voiced concerns about the project, including the repair of any damage due to construction processes and the increase in height of the roof. There were no new letters submitted.
14. An informal poll of Board Members came up short for the supermajority necessary to approve a special permit.  The Board expressed some privacy concerns related to the modified roof deck.  The applicant chose to continue the hearing until such a time that a full five-member panel could hear the case.  In the meantime, Ted Smith submitted photographs of similar roof deck conditions in the neighborhood.  These were distributed to Zoning Board members.  The final hearing was held on April 16, 2020, with a full panel of five hearing the application.  
15. The applicant submitted plans and renderings of the project along with project narrative dated October 7, 2019, and the Zoning Board members had sufficient time to review the plans prior to the hearing. Plans included:
a. Plans entitled “Existing Site Plan of Land in Provincetown” and “Proposed Site Plan of Land in Provincetown” prepared for Hudson Harbor R.E. Properties LLC (No. 26 Bradford Street), at a scale of 1” = 10’ dated October 2019 prepared by William N. Rogers Professional Civil Engineers & Land Surveyors and certified by William N. Rogers II, PLS No. 28410 in 2 sheets (24x36).
b. [bookmark: _Hlk40167158]Plan set without title sheet prepared for 26 Bradford Street by Ted Smith Architect, LLC, uncertified, scale as shown, in 18 sheets (11x17): E1.1 Existing First and Second Floor Plans and E1.2 Existing Roof Plan dated Jan. 8, 2018; A1.1 Proposed First and Second Floor Plans dated Feb. 19, 2018; A1.2 dated Mar. 26, 2020; A2.1 Exterior Elevations and A2.2 Exterior Elevations dated Feb. 19, 2020; A2.3 and A2.4 dated Mar. 26, 2020

APPLICABLE LAW AND DECISION CRITERIA:

1.  Massachusetts General Laws Chapter 40A, Section 9 as it pertains to special permits.

1. Section 2470, Parking Requirements

2. Article 2, Section 2640 of the Provincetown Zoning Bylaws
Discretionary approval for a deviation in building scale may be granted if the Board of Appeals finds that the deviation meets the standards for a Special Permit, under Article 5, Section 5300 and that the applicant demonstrates that the deviation is appropriate and meets one or more of the following criteria:
1. The proposed building or addition is in keeping with the goals and objectives of the Local Comprehensive Plan.
2. The building is an important structure to the community as a whole. Public buildings are logical candidates for this type of conditional approval. For example, the Pilgrim Monument is out of scale with everything in town, yet its value as a monument to the town's history and in giving identity to the town, makes it acceptable.
3. The proposed building or addition by necessity must be large and that the location is suited for that larger scale use. For example, churches may be permitted uses in a residential district and their larger scale is often dictated by traditional architectural forms.
4. The building scale deviation is warranted due to the size of the parcel of land involved so as to discourage subdivision into smaller parcels and the proposed building or addition will not result in a structure that will disrupt the character of the neighborhood in which it is located.
5. The proposed building or addition successfully integrates into its surroundings and is sited in a manner that minimizes the appearance of mass from the streetscape and will not have a significant negative impact on the natural light to, or views from, neighboring structures.
6. The property is located in the Provincetown Historic District and the addition is consistent with the Historic District Guidelines and approval of the deviation would further the purpose and intent of the bylaw.

3. Section 5330 of the Zoning By-Laws (Special Permits)

Special Permits (other than those specified in Section 3420 [outside displays])shall be granted by the Special Permit Granting Authority only upon its written determination that the social, economic or other benefits of the proposal for the neighborhood or town outweigh any adverse effects such as hazard, congestion or environmental degradation.


SPECIFIC FINDINGS:

1. Steven Latasa-Nicks moved to close the public portion of the hearing, Peter Okun seconded and it was so voted by roll call, 5-0.
1. Where the physical constraint of the small lot size prevents accommodation of the one additional parking space necessary to meet the requirement, and given the close proximity of two public parking lots, the lesser provision proposed is adequate for the parking need.
1. Where the previously existing configuration required parking for nine vehicles on site and the proposed configuration requires parking for only eight, the project is unlikely to create any new hazards, congestion, or environmental degradation.  
1. Where the applicant has agreed, as part of the site plan approval, to measures which will improve the capture of rainwater runoff from the property, as well as measures to prevent damage to Carnes Lane, the project is unlikely to create any new hazards or environmental degradation.
1. Where the Applicant scaled back modifications to the roof deck, leaving the condition as similar to that of other decks in the vicinity, the project is unlikely to have any significant new negative impact on the privacy of neighboring structures.
1. Peter Okun moved to find that pursuant to Article 5, Section 5330 the social, economic and other benefits of the project for the Town or neighborhood will outweigh any adverse effects such as hazard, congestion or environmental degradation, Steven Latasa-Nicks seconded and it was so voted by roll call, 5-0.
1. Peter Okun moved to find that pursuant to Article 2, Section 2640E5 the proposed structure integrates into its surroundings and is sited in a manner that minimizes the appearance of mass from the streetscape and will not have a significant negative impact on the natural light to or views from neighboring structures, Steven Latasa-Nicks seconded and it was so voted by roll call, 5-0.
1. Peter Okun moved to find that pursuant to Article 2, Section 2470 relief from this requirement may be granted if the lot size or configuration makes meeting this requirement physically impossible, that the applicant has met the criteria for granting under Article 5, Section 5300 and that special circumstances such as proximity to a municipal off-street parking lot render a lesser provision adequate for all parking needs, Steven Latasa-Nicks seconded and it was so voted by roll call, 5-0.
1. Peter Okun moved to grant a Special Permit pursuant to Article 2, Sections 2470, Parking Requirements, and 2640, Building Scale, of the Zoning By-Laws for relief from parking requirements and an increase in building scale due to the addition of a new dwelling unit in the structure located at 26 Bradford Street (Res 3), subject to the following condition: 
a. This permit shall lapse twenty-four months following grant thereof (plus such time required to pursue or await the determination of an appeal referred to in Sec. 17, Ch. 40A, G.L.) if a substantial use thereof or construction has not sooner commenced except for good cause as determined by the Board of Appeals.
Steven Latasa-Nicks seconded and it was so voted by roll call, 5-0. 


SIGNED BY:





DATE OF FILING:





A copy of this application, bearing the stamp of this Board, the signatures of the sitting members, and the date of this decision, will be on file in the Provincetown Department of Community Development.  The applicant is hereby put on notice that any deviation from the above referenced application shall invalidate this Special Permit and shall require further review by this Board.  Furthermore, the Special Permit issued hereunder shall not be valid until recorded at the Registry of Deeds in Barnstable as provided in MGL c.40A.

Important: Any appeal from the decision of the Zoning Board of Appeals can be made only to the Court and must be made pursuant to MGL ch. 40A, § 17, as amended, and must be filed within twenty (20) days after the date of filing of the decision with the Town Clerk.

Note: or as such timeframes are suspended and extended pursuant to Section 17 of Chapter 53 of the Acts of 2020.
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