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Town of Provincetown
Zoning Board of Appeals
Town Hall, Provincetown, MA 02657

02 April 2020


FINDINGS AND DECISION OF THE ZONING BOARD OF APPEALS


INTRODUCTION:

Attorney Christopher J. Snow, Irv Morgan and Tim Klink seek a Special Permit pursuant to Article 2, Section 2460, Special Permit Requirements, of the Zoning By-Laws to allow for a service bar and an additional 22 exterior flex seats for the service of food and alcohol on an existing deck.

A public hearing was held on the 2nd of April 2020.  Zoning Board of Appeals members adjudicating this application were:

	Jeremy Callahan, Chairman
	Susan Peskin
	Daniel Wagner
	Steven Latasa-Nicks
	Peter Okun
	
	     
The meeting was duly posted and notices of this application were sent out in accordance with zoning regulations and Massachusetts open meeting laws.  

The five members hearing this case exceeded the legal quorum requirement for a super majority vote.   


Decision:  By a vote of five in favor and zero opposed, none abstaining, the Zoning Board of Appeals APPROVED the petition for a special permit.


DESCRIPTION OF PROPERTY AND PROPOSAL
1. This property, Assessors Map 11-1 parcel 12, is located in the Town Center Commercial (TCC) Zoning District.  The property is registered at the Barnstable County Registry of Deeds in Book 28159, page 308.  Property owner is Our Mom's LLC, 56-A West Vine St., Provincetown, MA  02657.
2. The applicant is seeking to add a service bar and add 22 additional flex seats for the existing deck to bring the flex-seating total to 52 for the deck. He said that the seating capacity of the restaurant cannot be increased at this time because of septic limitations so in order to utilize the proposed deck, the applicant would like to move seating out to the deck on good weather days and back inside on bad weather days. 
3. Attorney Snow argued that this is a benefit and of no consequence to any of the protected resources that the Board is tasked with guarding.
4. To support the application, the following documentation was provided:
a. An existing seating plan by Peter McDonald, Registered Architect of Eastham, MA.  Stamp date September 5, 2018.
b. A proposed seating plan by Peter McDonald, Registered Architect of Eastham, MA.  Stamp date February 27, 2020
PRESENTATION: 
Attorney Christopher J. Snow, Tim Klink, and Erv Morgan were present to discuss the application. Attorney Snow reviewed the project, which is to flex 22 additional existing interior seats outside in nice weather and to install a service bar that will allow more efficient service to customers of the establishment. He argued that the economic benefits of providing customers with more outside seating and thus provide more meals taxes to the Town outweigh any adverse effects and would not be substantially more detrimental than the existing situation. The restaurant has operated with exterior seats for a period of a year now and it was very successful and lucrative for the business. The changes to the restaurant will make the business run more efficiently and eliminate crowding in the dining room. 

APPLICABLE LAW AND DECISION CRITERIA:

THE LOCAL ZONING BY-LAWS INDICATED BELOW ARE THE MOST RECENT LAWS IN EFFECT, MAY 7, 2012, AS CERTIFIED BY THE SECRETARY OF STATE OF THE COMMONWEALTH OF MASSACHUSETTS.	

1.  Massachusetts General Laws Chapter 40A, Section 9 as it pertains to special permits.


2. Section 2460 of the Zoning By-Laws 

No hotel, motel, inn, restaurant or bar holding or seeking to hold a license granted pursuant to General Laws Chapter 138, Section 12; General Laws Chapter 140, Section 2; or, General Laws Chapter 140, Section 183A, respectively, shall be used for the service of food or alcoholic beverages to the public or public entertainment nor any other premises or establishment for public entertainment, nor any establishment increase it Posted Occupant Load, unless such use has been authorized with a Special Permit from the Board of Zoning Appeals as provided for in Section 5300 [of these By-Laws].

Any permit application under this section shall specify the area in which it is proposed that entertainment be offered, food or alcoholic beverages be served, and is to be accompanied by a plan showing the specific area of the proposed usage.  *  To provide for the orderly implementation of this Section, the following guidelines shall prevail; an existing licensed use covered by this Section which does not have a Special Permit may continue (i.e. its license may be renewed or transferred) as non-conforming until a change, addition, or alteration (other than the name of the establishment) is made


3. Section 5330 of the Zoning By-Laws (Special Permits)

Special Permits (other than those specified in Section 3420 [outside displays]) shall be granted by the Special Permit Granting Authority only upon its written determination that the social, economic or other benefits of the proposal for the neighborhood or town outweigh any adverse effects such as hazard, congestion or environmental degradation.


SPECIFIC FINDINGS: 

1. There were no letters or public comment.

2. The Board reviewed the seating plan and found that applicant has fulfilled the requirements of Section 2460 of the By-Laws.

3. The applicant assured the board by stating that when seats are flexed outdoors that corresponding tables inside will be marked off as reserved or otherwise made unusable.

4. Susan Peskin moved to find that pursuant to Article 5, Section 5330 the economic, social, or other benefits to the Town or neighborhood outweigh any adverse effects such as hazard, congestion, or environmental degradation, Peter Okun seconded and it was so voted by roll call, 5-0.

5. Susan Peskin moved to grant a Special Permit pursuant to Article 2, Section 2460, Special Permit Requirements, of the Zoning By-Laws to add an interior service bar and an additional 22 flex-seats at the property located at 177 Commercial Street (TCC), Peter Okun seconded and it was so voted by roll call, 5-0.

SIGNED BY:








DATE OF FILING:



A copy of this application, bearing the stamp of this Board, the signatures of the sitting members, and the date of this decision, will be on file in the Provincetown Department of Community Development.  The applicant is hereby put on notice that any deviation from the above referenced application shall invalidate this Special Permit and shall require further review by this Board.  Furthermore, the Special Permit issued hereunder shall not be valid until recorded at the Registry of Deeds in Barnstable as provided in MGL c.40A.

Important: Any appeal from the decision of the Zoning Board of Appeals can be made only to the Court and must be made pursuant to MGL ch. 40A, § 17, as amended, and must be filed within twenty (20) days after the date of filing of the decision with the Town Clerk or as such timeframes are suspended and extended pursuant to Section 17 of Chapter 53 of the Acts of 2020.
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