Meeting Agenda

The Provincetown Board of Selectmen will hold a public meeting on
Wednesday, December 21, 2016, at 5:30 p.m. in Judge Welsh Room, Town Hall, 260
Commercial Street, Provincetown, MA 02657.

1. Joint Meeting with the Year-Round Rental Trust Board of Trustees to hold a discussion
of the goals, expectations, and strategy for the Year-Round Market Rate Rental Housing
Trust — Chairman Raphael Richter. Votes may be taken.

2. The Board of Selectmen will vote to go into a Joint Executive Session with the
Year-Round Rental Housing Trust Board of Trustees pursuant to MGL c30A,
Section 21(a), Clause 6 for the purpose of:

Clause 6 — To consider the purchase, exchange, lease or value of real estate, if the chair
declares that an open meeting may have a detrimental effect on the negotiating position of
the public body. (Real Estate-Harbor Hil’'s Condominiums & Timeshare Resort) Votes may
be taken.

3. Others — Other matters that may legally come before the Board not reasonably
anticipated by the Chair 48 hours before the meeting. Votes may be taken.

Posted by the Assistant Town Clerk: www.provincetown-ma.gov, 12/19/16 3:40 pm dv




JOINT MEETING - BOARD OF TRUSTEES
YEAR-ROUND MARKET RATE RENTAL HOUSING TRUST

Discussion of Goals, Expectations, and Strategy
Requested by: Board of Selectmen Action Sought: Discussion

Proposed Motion(s)

Discussion dependent. Votes may be taken.

Additional Information

See attached materials.

Board Action

Motion Second Yea Nay |Abstain Disposition
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Chaptex Bag
of the Acty of 20186

THE COMMONWEALTH OF MASSABARCHUSETTS
_ In_the.One MHmdred and Bighty-Ninth General Court . .

AN ACT ESTABLISHTNG A YREAR-ROUND MARKET RATE RENTAL, RCUSING TRUST FUND IH

THE TOWN OF PROVINCETOWN.

Be it enacted by the Senate and House of Repregentatives in Genaxal Conrt

assemblc;d, and by the aubhority of the same, ag follows:

SECTTION 1. ‘Thexe shall be & municipal trust Lo be known as the
Provincetown Year-round Market Rate Rental Housing Trust. The trust is
established to create and preserve year-round rental wnits in the town of
Provinoetown including, but not limited to, market rate units, for the benefit
of residents of Yhe town. N

SECTION 2. ({a) fThe txust shall be managed by a 5 member hoaxd of
trustees. In selecking members of the board of trustees,- the bhoaxd of
selectmen shalls

{1) designate 1 of ilts members to serve on the board of trughees;

{ii} appeoint at ieast 1 membex of the public at large, preferably a
resident who lives jn year-round macket wate reatal housing in the town, to
sexve on the board of trustees; and -

(1ii) oconsider a broad range of expertisa, including ! edupation and;
experience im xeal eskake development and £inancing, in appointing the
remaining 3 wembers ko the board of trustees.

{h) Membexrs of the board of trustees shall be swexn to the faithful
‘- performance of théicr officlal dutiea. A wajordty of the 5 mewbers shall
copatiktute a guorum for the transaction of any business. The board of trustees
shall eleck from awong its mempera a chairman, vice-cheixman, clerk and othexr
oEficers as it finds necessary and determine their dutiss.

{c} The original members of the boaxd of trustees shall be appointed
within 60 days following the effective date of this act, Of the members of
the board of trustees Flrst appointed, 1 member shall be appointed to serve
for a term of 1 year, 2 mewbers for a term of 2 years and 2 members for a texrm
of 3 yeaxrs. The imitial appointments may be adjusted to coincide with the
raegular appointment cycle of the town. ALl texms thereafter shall be for 3

‘years. In the event of a vacanoy on the boaxd of Lrustees, a successor membex
shall be appointed to complete the unexpired term.

{d} any member of the board of tiustees may be removed by the beoaxd of
gelpekman for cause after reasonable notice and & public hearing by the boand

of selectmen, unless the notice and hearing axe expressly waived in welting by

the wawbak subject to remowval.

j:
i
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() The members of the hoawrd of trustees shall mot xeveive compensation
for the pecformance of their duties, but each mewber shall be veimbursed hy
the trust for expenses imeuxred iz the performance of the member’s duties.
Documentation related to such reinbnrsement shall be open to public luspection
from and after the requigition thereof,

SECYLOR 3. (a) There shall be a txust fund to be known ag the Yeur-round
Market Rate Reotal Housing Trust Fand. The fund shall be separate and apaxt
from the General Fund of the town of Provincetouwm.

{b) 'The town treasurer shall be the custodian of the btrust fund.

{¢} The trust Fund shall recelve and hold all gifts and grants wade to
the trust fund as well as money appropriated by the town to the trust. The
trugt fund shall also weceive all revermes from the sale or leass of tzrust
propecty and any rental income ganexated from prnperties‘ in the costody of the
trusk,

(d) Money in the twust Fund shall be available Ffox espenditura by the

trust for the purposes set forth in thig act without the need for fuxthex

appropriation by town masting.
{e} By a 2/3 wote, the town may borzow money in aid of the trust, in

aecordancs with chapter 44, to be used by the trust for any capital related
purpose consistent with this act and For which the town is authorized to

borrow.
(£} Funds previously appropriated by the town for the creatiom of yeax-

vound rental housing prior to the effective date of this ack shall, by
operation of law, be automatically I:ran'sferred into the trust fund.

SECPION 4. (&) The trxust, by and through its board of txustess, may':

(i} accept and receive real property, personal propexty ox money, by
gift, grant, contribution, devise or transfer from any pPerson, firm,
corporation or obhexr publie or private entity or any other BourTe;

{ii} purchase and retain real or persomal property including, kut not
limited to, investments that yield a high rate of income or no income;

(111} @ell, leass, exchange, bransfer or coavey personal, mixed or veal
property at public auctlon or by private conbxaet fox such consideration and
on such terms as ko credit or otherwise, and to make such contracts and entex
into such umtertaking xelative bo trust propexty ap Lhe board deems advisable
notwithatanding the length of any such lease ox contract;

{Iv¥} execuke, acknowledge and deliver deeds, assignments, transfers,
ple.dgeé, leases, covenants, contracts, promissory notes, releases and other
ingtruments sealed or unsealed, necessary, propex or incldent to a tramsaction
in which the boaxrd engages for Ethe accomplishment of the purxpases of the
trust;
(v} amploy advisors and agents, such as accountants, appraisers and

lavyars, as the board deems necessarly:
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{vi) pay reasonable compendation and expenses to a1l advirers and agents
and to apportion such compensation between income and pwinclpal as the hoard
daems advigabie;

{(wvii) sapportion receipts and charges between incomes and principal as thel
board deems advisable, amortize premiums and establish sinking funds fox such
purpose and create reserves for depreciation depletion or otherwias;

{vill) paxticipate 1o reorganization, recapitailzation, werger or similax
tranpavtions, glve proxies ox powers of abtozmey with or without powexr e
substibtution te vote any securities or vertificates of dnterest and consant to;
a contract, lease, mertgage, purchasae or sgale of property, by or between a
corporatlion and another cerporation or person;

(ix} deposit any gecurity with a protective recxganization commities-and
delegate to t‘tfat committee such powers and authority with welatien thereto as
the board may deem proper amd pay, oub of txust property, the portionm of
expenses and compensation cnf‘ such committes as the board may deem necessaxy,
and appropriate;

{x} carxy property for acdounting purposes other than acguisition date
values;

(#i) horrow money on such texms and conditlons and from such sourdes as
the board deems advizable,, and mextgage and pledge trust asegets as t:ellateral;"

(xii} wake distributions or divisions of prinecipal in kind;

(xiii) comprise, attribute, defend, enforce, xelease, settls or oltherwise
adjust claims in favor or agaimst the hrusk, insluding elaimg for taxes,
accept any property, either in tobal ax partial satisfaection of any
indebtedness or other obligation and, subjest to this act, continue to hold
the same for such period of time as the board may deem appropriate;

{oeiv) manage of improve real pyoperty and abaudon shy properby which the
boazrd determines is nok worth retaining;

[x{r) hold all ox part of the trust property uninvested for sugh purposes
and for sugh time as the boexd may desm appropriate; and

(xvri) extend the time for payment of any obligation to the trust.

(1) General revenuedg appropriated into the tyust bhecome trust property)
and ‘may be expended without further appropriatiom. All mopey remaining in the
trust at the end of a fiscal yeax, whether or not expended by the board within
1 year of the date the money was appropriated Into t:l';e. fyust, shall vemain
trust propexty.

{¢) The trxust is a public enploysxr and the wembexrs of the board are
publio employees for the purposes of chapter 258 of the General Laws.

(d) The trust wshalli ba deemad a municipal agency and the Lrustees
special wmicipal employees, For bhe purposes of chapter 268 of the Ganeral
Laws .

(&) Tha trust is exempt from chapters 59 and 62 of the General baws, and

from any other Gemeral Law concerning payment of taxes baged upon or measured
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by property or income impomed by the dommonwealth ox a political subdivision
of tha commonwealth.

(£} 'the books and records of the trust shall be audited anaually by an
independent auditor in accoxdanse with geparally accepted accounting
practiced.

{g} The trust is a publie body for the purposes of sectiong 18 to 25,
inelusive, of chaptex 30A of the General Lawa. : .

(h} The txust is a bomxd of the town for the purposes of chapters 308
and section 15B of chapier 40 of the Beperel laws; provided, however, that
agreements and conveyancer between the' trust and agencies, boaxds,
commissions, authorities, departments and public ingbrumentalities of the town
ghall be sxenpt from gaid chaptexr 308.

(i} 'The tyvust may procure ingurance agalnst loss in.connection-with its
properties and other asdets and opexations in such amount and from sugh
inBurers as it deems desirable.

(4} ‘The trust may act and do things necessary ox convenient to carry ont
the powers expressly granted in this ack.

(k} ‘'The hoard of trustees shall be considered a towa beoard subject to
the charter end by~laws of the town except as may ﬁé otherwice exprogsly
provided in this aet. The mewbers of the baaré of trushees shall be considered
muﬁicipal employess fox the purposas of the Genexal Laws.

SEMTION 8. A year-round market rate rental housing project shall nolt be
undertaken by the trust unkil a public hearing relating to the project has
bean held by the board of trustees affer dus notiee. TFurther, after due
notice, the board of tyustess shall hold at Least 1 public heazing annually to
receive comwents about ite mepagement and operations., Due notice of puélic
heaxings shall be given by the trust to the geperal public through a1 legal
notice in 2 newspapers having a general cizeulation in the town published not
later then 2 weeks prior to the hearing date.

SECTION 6. “he finsnclal recoxds of the trust shall be asubject to
control and ovaxsight by ths towm’s finance department and subject to yearly
audits by the accounting flxm employed by the vown for the purposes of the
regulax town audib.

WECTION 9. Year-round market wate rental units shall be rented giviog
the maximum preference allowed by law te: (1) ourxent regidents of the town of
Provincstown; (ii) mmicipal employees; (131} employees of local businessas;
and (iv} loussholds with children attending schools d4n the town of
provincetown. If thers are more eligible applicants than available year-zound
market rate vental units, the trust shall utilize a lottery system to salact
tenants. The trust may ennct regulacione establishing addibional preference
criteris based om income eligibility. Foxr the purposes of this ack, the term
wparket rake ghall wean rental hHousing that is not restricted to BUEUGENCY by

low or moderate income honseholds, as thoze terms are defined in section 28D
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of chapter 121R of the General Xaws; provided, however, thab market rate
housing wav he available For occupancy by households withonl regard to income
and may also include housing subject to maximum incowe limits to be occupied
hy households with gross income greatew i:h‘an 80 per ceat but not wmore than 200
per cent of the area median household sncome as wost recently detexmined by,
the United State DPepartment of Housing,and Urban Development, adjusste‘d Eorx
household size. The trust may enack regulabions establishing alternative ox
additional definitlons for “market rate”. .

SECTTON B. This act, being necespary fox the welfare of thea commonwealth
and the town of Provincetown and its inhabitanbs, sball be liberally constxued
to effect its purpose.

SECTION &, This act shall take effect upon its passage.

Rouse of Representatives, October SU“' s 2018,

Passed to be enacted, G) QM + Speakex.

In Senate, Octobexr 9."! . 2016.

Passed to be enached,

ﬂav\«lﬂ"] . 2016. 4"“/

Approved,
at g o'clock and G)/—minutes, /{) . M.

oot D i

GOVErfor .




OPEN MEETING LAW, G.L. c. 30A, §§ 18-25 (Effective July 1, 2010)

THE COMMONWEALTH OF MASSACHUSETTS
OPEN MEETING LAW, G.L. c. 30A, §§ 18-25

* kK

Chapter 28 of the Acts of 2009, sections 17-20, repealed the existing state Open Meeting Law, G.L. ¢. 30A, §§
11A, 11A-1/2, county Open Meeting Law, G.L. c. 34, §9F, 9G, and municipal Open Meeting Law, G.L. c. 39, §§
23A, 23B, and 23C, and replaced them with a single Open Meeting Law covering all public bodies, G.L. ¢. 30A,
§§ 18-25, enforced by the Attorney General.

* %k %

OPEN MEETING LAW, G.L. c. 30A, §§ 18-25 (Effective July 1. 2010) (PDF)

Section 18: [DEFINITIONS]

Section 19: [DIVISION OF OPEN GOVERNMENT AND ADVISORY COMMISSION]

Section 20: [NOTICE. REMOTE PARTICIPATION, PUBLIC PARTICIPATION, CERTIFICATION]

Section 21: [EXECUTIVE SESSIONS]

Section 22: [MINUTES, RECORDS]

Section 23: [COMPLAINTS, REMEDIES]

Section 24: [INVESTIGATIONS, HEARINGS]

Section 25: [REGULATIONS, LETTER RULINGS, ADVISORY OPINIONS]

Section 18: [DEFINITIONS]

As used in this section and sections 19 to 25, inclusive, the following words shall, unless the context clearly
requires otherwise, have the following meanings:

“Deliberation”, an oral or written communication through any medium, including electronic mail, between or
among a quorum of a public body on any public business within its jurisdiction; provided, however, that
“deliberation” shall not include the distribution of a meeting agenda, scheduling information or distribution of
other procedural meeting or the distribution of reports or documents that may be discussed at a meeting,
provided that no opinion of a member is expressed.

“Emergency”, a sudden, generally unexpected occurrence or set of circumstances demanding immediate
action.

“Executive session”, any part of a meeting of a public body closed to the public for deliberation of certain
matters.

“Intentional violation”, an act or omission by a public body or a member thereof, in knowing by violating the

open meeting law. (
\p



“Meeting”, a deliberation by a public body with respect to any matter within the body’s jurisdiction; provided,
however, “meeting” shall not include:;

(a) an on-site inspection of a project or program, so long as the members do not deliberate;

(b) attendance by a quorum of a public body at a public or private gathering, including a conference or training
program or a media, social or other event, so long as the members do not deliberate;

(c) attendance by a quorum of a public body at a meeting of another public body that has complied with the
notice requirements of the open meeting law, so long as the visiting members communicate only by open
participation in the meeting on those matters under discussion by the host body and do not deliberate;

(d} a meeting of a quasi-judicial board or commission held for the sole purpose of making a decision required
in an adjudicatory proceeding brought before it; or

(e) a session of a fown meeting convened under section 10 of chapter 39 which would include the attendance
by a quorum of a public body at any such session.

“Minutes”, the written report of a meeting created by a public body required by subsection (a) of section 23 and
section 5A of chapter 66.

“Open meeting law”, sections 18 to 25, inclusive.

“Post notice”, to display conspicuously the written announcement of a meeting either in hard copy or electronic
format.

“Preliminary screening”, the initial stage of screening applicants conducted by a committee or subcommitiee of
a public body solely for the purpose of providing to the public body a list of those applicants qualified for further
consideration or interview.

“Public body’, a multiple-member board, commission, committee or subcommittee within the executive or
legislative branch or within any county, district, city, region or town, however created, elected, appointed or
otherwise constituted, established to serve a public purpose; provided, however, that the governing board of a
local housing, redevelopment or other similar authority shall be deemed a local public body; provided, further,
that the governing board or body of any other authority established by the general court to serve a public
purpose in the commonwealith or any part thereof shall be deemed a state public body; provided, further, that
“public body” shall not include the general court or the committees or recess commissions thereof, bodies of
the judicial branch or bodies appointed by a constitutional officer solely for the purpose of advising a
constitutional officer and shall not include the board of bank incorporation or the policyholders protective board;
and provided further, that a subcommittee shall include any multiple-member body created to advise or make
recommendations to a public body.

“Quorum”, a simple majority of the members of the public body, unless otherwise provided in a general or
special law, executive order or other authorizing provision.

Section 19. [DIVISION OF OPEN GOVERNMENT AND ADVISORY COMMISSION]

(a) There shall be in the department of the attorney general a division of open government under the direction

of a director of open government. The attorney general shall designate an assistant attorney general as the

director of the open government division. The director may appoint and remove, subject to the approval of the
wh
[




attorney general, such expert, clerical and other assistants as the work of the division may require. The division
shall perform the duties imposed upon the attorney general by the open meeting law, which may include
participating, appearing and intervening in any administrative and judicial proceedings pertaining to the
enforcement of the open meeting law. For the purpose of such participation, appearance, intervention and
training authorized by this chapter the attorney general may expend such funds as may be appropriated
therefor.

(b) The attorney general shall create and distribute educationai materials and provide training to public bodies
in order to foster awareness and compliance with the open meeting law. Open meeting law training may
include, but shall not be limited to, instruction in:

(1) the general background of the legal requirements for the open meeting law;
(2) applicability of sections 18 to 25, inclusive, to governmental bodies;

(3) the role of the attorney general in enforcing the open meeting law; and

(4) penalties and other consequences for failure to comply with this chapter.

(c) There shall be an open meeting law advisory commission. The commission shall consist of 5 members, 2 of
whom shall be the chairmen of the joint committee on state administration and regulatory oversight; 1 of whom
shall be the president of the Massachusetts Municipal Association or his designee; 1 of whom shall be the
president of the Massachusetts Newspaper Publishers Association or his designee; and 1 of whom shalt be the
attorney general or his designee.

The commission shall review issues relative to the open meeting law and shall submit to the attorney general
recommendations for changes to the regulations, trainings, and educational initiatives relative to the open
meeting law as it deems necessary and appropriate.

(d) The attorney general shall, not later than January 31, file annually with the commission a report providing
information on the enforcement of the open meeting law during the preceding calendar year. The report shall
include, but not be limited to:

(1) the number of open meeting law complaints received by the attorney general;
(2) the number of hearings convened as the result of open meeting law complaints by the attorney general;
(3) a summary of the determinations of violations made by the attorney general;

(4) a summary of the orders issued as the result of the determination of an open meeting law violation by the
attorney general;

(5) an accounting of the fines obtained by the attorney general as the result of open meeting law enforcement
actions;
(6) the number of actions filed in superior court seeking relief from an order of the attorney general; and

(7) any additional information relevant to the administration and enforcement of the open meeting law that the
attorney general deems appropriate. '

Section 20. [NOTICE, REMOTE PARTICIPATION, PUBLIC PARTICIPATION, CERTIFICATION]

(a) Except as provided in section 21, all meetings of a public body shall be open to the public.

?




(b} Except in an emergency, in addition to any notice otherwise required by law, a public body shall post notice
of every meeting at least 48 hours prior to such meeting, excluding Saturdays, Sundays and legal holidays. In
an emergency, a public body shall post notice as soon as reasonably possible prior to such meeting. Notice
shall be printed in a legible, easily understandable format and shall contain the date, time and place of such
meeting and a listing of topics that the chair reasonably anticipates will be discussed at the meeting.

(¢) For meetings of a local public body, notice shall be filed with the municipal clerk and posted in a manner
conspicuously visible to the public at all hours in or on the municipal building in which the clerk’s office is
located.

For meetings of a regional or district public body, notice shall be filed and posted in each city or town within the
region or district in the manner prescribed for local public bodies. For meetings of a regional school district, the
secretary of the regional school district committee shall be considered to be its clerk and shall file notice with
the clerk of each city or town within such district and shall post the notice in the manner prescribed for local
public bodies. For meetings of a county public body, notice shall be filed in the office of the county
. commissioners and a copy of the notice shall be publicly posted in a manner conspicuously visible to the public
at all hours in such place or places as the county commissioners shall designate for the purpose.

For meetings of a state public body, notice shall be filed with the attorney general by posting on a website in
accordance with procedures established for this purpose.

The attorney general shall have the authority to prescribe or approve alternative methods of notice where the
attorney general determines such alternative will afford more effective notice to the public.

(d) The attorney general may by regulation or letter ruling, authorize remote participation by members of a
public body not present at the meeting location; provided, however, that the absent members and all persons
present at the meeting location are clearly audible to each other; and provided, further, that a quorum of the
body, including the chair, are present at the meeting location. Such authorized members may vote and shall
not be deemed absent for the purposes of section 23D of chapter 39.

(e) After notifying the chair of the public body, any person may make a video or audio recording of an open
session of a meeting of a public body, or may transmit the meeting through any medium, subject to reasonable
requirements of the chair as to the number, placement and operation of equipment used so as not to interfere
with the conduct of the meeting. At the beginning of the meeting the chair shall inform other attendees of any
such recordings.

(f) No person shall address a meeting of a public body without permission of the chair, and all persons shall, at
the request of the chair, be silent. No person shall disrupt the proceedings of a meeting of a public body. If,
after clear warning from the chair, a person continues to disrupt the proceedings, the chair may order the
person to withdraw from the meeting and if the person does not withdraw, the chair may authorize a constable
or other officer to remove the person from the meeting.

(g) Within 2 weeks of qualification for office, all persons serving on a public body shall certify, on a form
prescribed by the attorney general, the receipt of a copy of the open meeting law, regulations promulgated
pursuant to section 25 and a copy of the educational materials prepared by the attorney general explaining the
open meeting law and its application pursuant to section 19. Unless otherwise directed or approved by the
attorney general, the appointing authority, city or town clerk or the executive director or other appropriate
administrator of a state or regional body, or their designees, shall obtain such certification from each person
upon entering service and shall retain it subject to the applicable records retention schedule where the body

4




maintains its official records. The certification shall be evidence that the member of a public body has read and
understands the requirements of the open meeting law and the consequences of violating it.

Section 21. [EXECUTIVE SESSIONS]
(a) A public body may meet in executive session only for the following purposes:

(1) To discuss the reputation, character, physical condition or mental health, rather than professional
competence, of an individual, or to discuss the discipline or dismissal of, or complaints or charges brought
against, a public officer, employee, staff member or individual. The individual to be discussed in such executive
session shall be notified in writing by the public body at least 48 hours prior to the proposed executive session;
provided, however, that notification may be waived upon written agreement of the parties. A public body shall
hold an open session if the individual involved requests that the session be open. if an executive session is
held, such individual shall have the following rights:

i. to be present at such executive session during deliberations which involve that individual;

ii. to have counsel or a representative of his own choosing present and attending for the purpose of advising
the individual and not for the purpose of active participation in the executive session;

iii. to speak on his own behalf; and

iv. to cause an independent record to be created of said executive session by audio-recording or transcription,
at the individual's expense.

The rights of an individual set forth in this paragraph are in addition to the rights that he may have from any
other source, including, but not limited to, rights under any laws or collective bargaining agreements and the
exercise or non-exercise of the individual rights under this section shall not be construed as a waiver of any
rights of the individual.

2. To conduct strategy sessions in preparation for negotiations with nonunion personnel or to conduct
collective bargaining sessions or contract negotiations with nonunion personnel;

3. To discuss strategy with respect to collective bargaining or litigation if an open meeting may have a
detrimental effect on the bargaining or litigating position of the public body and the chair so declares;

4. To discuss the deployment of security personnel or devices, or strategies with respect thereto;
5. To investigate charges of criminal misconduct or to consider the filing of criminal complaints;

6. To consider the purchase, exchange, lease or value of real property if the chair declares that an open
meeting may have a detrimental effect on the negotiating position of the public body;

7. To comply with, or act under the authority of, any general or special law or federal grant-in-aid requirements;

8. To consider or interview applicants for employment or appointment by a preliminary screening committee if
the chair declares that an open meeting will have a detrimental effect in obtaining qualified applicants;
provided, however, that this clause shall not apply to any meeting, including meetings of a preliminary
screening committee, to consider and interview applicants who have passed a prior preliminary screening;

9. To meet or confer with a mediator, as defined in section 23C of chapter 233, with respect to any litigation or
decision on any public business within its jurisdiction involving another party, group or entity, provided that:




(i) any decision to participate in mediation shall be made in an open session and the parties, issues involved
and purpose of the mediation shall be disclosed; and

(i) no action shall be taken by any public body with respect to those issues which are the subject of the
mediation without deliberation and approval for such action at an open session; or

10. To discuss trade secrets or confidential, competitively-sensitive or other proprietary information provided in
the course of activities conducted by a governmental body as an energy supplier under a license granted by
the department of public utilities pursuant to section 1F of chapter 164, in the course of activities conducted as
a municipal aggregator under section 134 of said chapter 164 or in the course of activities conducted by a
cooperative consisting of governmental entities organized pursuant to section 136 of said chapter 164, when
such governmental body, municipal aggregator or cooperative determines that such disclosure will adversely
affect its ability to conduct business in relation to other entities making, selling or distributing electric power and
energy.

(b) A public body may meet in closed session for 1 or more of the purposes enumerated in subsection (a)
provided that:

1. the body has first convened in an open session pursuant to section 21;

2. a majority of members of the body have voted to go into executive session and the vote of each member is
recorded by roll call and entered into the minutes;

3. before the executive session, the chair shall state the purpose for the executive session, stating all subjects
that may be revealed without compromising the purpose for which the executive session was calied;

4. the chair shall publicly announce whether the open session will reconvene at the conclusion of the executive
session; and

5. accurate records of the executive session shall be maintained pursuant to section 23.
Section 22, [MINUTES, RECORDS]

(a) A public body shall create and maintain accurate minutes of all meetings, including executive sessions,
setting forth the date, time and place, the members present or absent, a summary of the discussions on each
subject, a list of documents and other exhibits used at the meeting, the decisions made and the actions taken
at each meeting, including the record of all votes.

(b) No vote taken at an open session shall be by secret ballot. Any vote taken at an executive session shall be
recorded by roll call and entered into the minutes.

(c) Minutes of all open sessions shall be created and approved in a timely manner. The minutes of an open
session, if they exist and whether approved or in draft form, shall be made available upon request by any
person within 10 days.

(d) Documents and other exhibits, such as photographs, recordings or maps, used by the body at an open or
executive session shall, along with the minutes, be part of the official record of the session.




(e) The minutes of any open session, the notes, recordings or other materials used in the preparation of such
minutes and all documents and exhibits used at the session, shall be public records in their entirety and not
exempt from disclosure pursuant to any of the exemptions under clause Twenty-sixth of section 7 of chapter 4.
Notwithstanding this paragraph, the following materials shall be exempt from disclosure to the public as
personnel information: (1) materials used in a performance evaluation of an individual bearing on his
professional competence, provided they were not created by the members of the body for the purposes of the
evaluation; and (2) materials used in deliberations about employment or appointment of individuals, including
applications and supporting materials; provided, however, that any resume submitted by an applicant shall not
be exempt.

(f) The minutes of any executive session, the notes, recordings or other materials used in the preparation of
such minutes and all documents and exhibits used at the session, may be withheld from disclosure to the
public in their entirety under subclause (a) of clause Twenty-sixth of section 7 of chapter 4, as long as
publication may defeat the lawful purposes of the executive session, but no longer; provided, however, that the
executive session was held in compliance with section 21.

When the purpose for which a valid executive session was held has been served, the minutes, preparatory
materials and documents and exhibits of the session shall be disclosed unless the attorney-client privilege or 1
or more of the exemptions under said clause Twenty-sixth of said section 7 of said chapter 4 apply to withhold
these records, or any portion thereof, from disclosure.

For purposes of this subsection, if an executive session is held pursuant to clause (2) or (3) of subsections (a)
of section 21, then the minutes, preparatory materials and documents and exhibits used at the session may be
withheld from disclosure to the public in their entirety, uniess and until such time as a litigating, negotiating or
bargaining position is no longer jeopardized by such disclosure, at which time they shall be disclosed unless
the attorney-client privilege or 1 or more of the exemptions under said clause Twenty-sixth of said section 7 of
said chapter 4 apply to withhold these records, or any portion thereof, from disclosure.

{9)(1) The public body, or its chair or designee, shall, at reasonable intervals, review the minutes of executive
sessions to determine if the provisions of this subsection warrant continued non-disclosure. Such
determination shall be announced at the body’s next meeting and such announcement shall be included in the
minutes of that meeting.

(2) Upon request by any person to inspect or copy the minutes of an executive session or any portion thereof,
the body shall respond to the request within 10 days following receipt and shall release any such minutes not
covered by an exemption under subsection (f); provided, however, that if the body has not performed a review
pursuant to paragraph (1), the public body shall perform the review and release the non-exempt minutes, or
any portion thereof, not later than the body's next meeting or 30 days, whichever first occurs. A public body
shall not assess a fee for the time spent in its review.

Section 23. [COMPLAINTS, REMEDIES]
(a) Subject to appropriation, the attorney general shall interpret and enforce the open meeting law.

(b) At least 30 days prior to the filing of a complaint with the attorney general, the complainant shall file a
written complaint with the public body, setting forth the circumstances which constitute the alleged violation
and giving the body an opportunity to remedy the alleged violation; provided, however, that such complaint
shall be filed within 30 days of the date of the alleged violation. The public body shall, within 14 business days
of receipt of a complaint, send a copy of the complaint to the attorney general and notify the attorney general of




any remedial action taken. Any remedial action taken by the public body in response to a complaint under this
subsection shall not be admissible as evidence against the public body that a violation occurred in any later
administrative or judicial proceeding relating to such alleged violation. The attorney general may authorize an
extension of time to the public body for the purpose of taking remedial action upon the written request of the
public body and a showing of good cause to grant the extension.

(c) Upon the receipt of a complaint by any person, the attorney general shall determine, in a timely manner,
whether there has been a violation of the open meeting law. The attorney general may, and before imposing
any civil penalty on a public body shall, hold a hearing on any such complaint. Following a determination that a
violation has occurred, the attorney general shall determine whether the public body, 1 or more of the
members, or both, are responsible and whether the violation was intentional or unintentional. Upon the finding
of a violation, the attorney general may issue an order to:

(1) compel immediate and future compliance with the open meeting law;

(2) compel attendance at a training session authorized by the attorney general;

(3) nullify in whole or in part any action taken at the meeting;

(4) impose a civil penalty upon the public body of not more than $1,000 for each intentional violation;,
(5) reinstate an employee without loss of compensation, seniority, tenure or other benefits;

(6) compel that minutes, records or other materials be made public; or

7) prescribe other appropriate action.

(d) A public body or any member of a body aggrieved by any order issued pursuant to this section may,
notwithstanding any general or special law to the contrary, obtain judicial review of the order only through an
action in superior court seeking relief in the nature of certiorari; provided, however, that notwithstanding section
4 of chapter 249, any such action shall be commenced in superior court within 21 days of receipt of the order.
Any order issued under this section shall be stayed pending judicial review; provided, however, that if the order
nullifies an action of the public body, the body shall not implement such action pending judicial review.

(e) If any public body or member thereof shall fail to comply with the requirements set forth in any order issued
by the attorney general, or shall fail to pay any civil penalty imposed within 21 days of the date of issuance of
such order or within 30 days following the decision of the superior court if judicial review of such order has
been timely sought, the attorney general may file an action to compel compliance. Such action shall be filed in
Suffolk superior court with respect to state public bodies and, with respect to all other public bodies, in the
superior court in any county in which the public body acts or meets. If such body or member has not timely
sought judicial review of the order, such order shall not be open to review in an action to compel compliance.

(f) As an alternative to the procedure in subsection (b), the attorney general or 3 or more registered voters may
initiate a civil action to enforce the open meeting law. Any action under this subsection shall be filed in Suifolk
superior court with respect to state public bodies and, with respect to all other public bodies, in the superior
court in any county in which the public body acts or meets.

In any action filed pursuant to this subsection, in addition to all other remedies available to the superior court,
in law or in equity, the court shall have all of the remedies set forth in subsection (b).
N
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In any action filed under this subsection, the order of notice on the complaint shall be returnable not later than
10 days after the filing and the complaint shall be heard and determined on the return day or on such day as
the court shall fix, having regard to the speediest possible determination of the cause consistent with the rights
of the parties; provided, however, that orders may be issued at any time on or after the filing of the complaint
without notice when such order is necessary to fulfill the purposes of the open meeting law. In the hearing of
any action under this subsection, the burden shall be on the respondent to show by a preponderance of the
evidence that the action complained of in such complaint was in accordance with and authorized by the open
meeting law; provided, however, that no civil penalty may be imposed on an individual absent proof that the
action complained of violated the open meeting law.

(9) It shall be a defense to the imposition of a penality that the public body, after full disclosure, acted in good
faith compliance with the advice of the public body’s legal counsel.

(h) Payment of civil penalties under this section paid to or received by the attorney general shall be paid into
the general fund of the commonwealth.

Section 24, [INVESTIGATIONS, HEARINGS]

(a) Whenever the attorney general has reasonable cause to believe that a person, including any public body
and any other state, regional, county, municipal or other governmental official or entity, has violated the open
meeting law, the attorney general may conduct an investigation to ascertain whether in fact such person has
violated the open meeting law. Upon notification of an investigation, any person, public body or any other state,
regional, county, municipal or other governmental official or entity who is the subject of an investigation, shall
make all information necessary to conduct such investigation available to the attorney general. In the event
that the person, public body or any other state, regional, county, municipal or other governmental official or
entity being investigated does not voluntarily provide relevant information to the attorney general within 30
days of receiving notice of the investigation, the attorney general may: (1) take testimony under oath
concerning such alleged violation of the open meeting law; (2) examine or cause to be examined any
documentary material of whatever nature relevant to such alleged violation of the open meeting law; and (3)
require attendance during such examination of documentary material of any person having knowledge of the
documentary material and take testimony under oath or acknowledgment in respect of any such documentary
material. Such testimony and examination shall take place in the county where such person resides or has a
place of business or, if the parties consent or such person is a nonresident or has no place of business within
the commonwealth, in Suffolk county.

(b) Notice of the time, place and cause of such taking of testimony, examination or attendance shall be given
by the attorney general at least 10 days prior to the date of such taking of testimony or examination.

(c) Service of any such notice may be made by: (1) delivering a duly-executed copy to the person to be served
or to a partner or to any officer or agent authorized by appointment or by law to receive service of process on
behalf of such person; (2) delivering a duly-executed copy to the principal place of business in the
commonwealth of the person to be served; or (3) mailing by registered or certified mail a duly-executed copy
addressed to the person to be served at the principal place of business in the commonwealth or, if said person
has no place of business in the commonwealth, to his principal office or place of business.

(d) Each such notice shall: (1) state the time and place for the taking of testimony or the examination and the
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name and address of each person to be examined, if known and, if the name is not known, a general
description sufficient to identify him or the particular class or group to which he belongs; (2) state the statute
and section thereof, the alleged violation of which is under investigation and the general subject matter of the
investigation; (3) describe the class or classes of documentary material to be produced thereunder with
reasonable specificity, so as fairly to indicate the material demanded; (4) prescribe a return date within which
the documentary material is to be produced; and (5) identify the members of the attorney general's staff to
whom such documentary material is to be made available for inspection and copying.

(e) No such notice shall contain any requirement which would be unreasonable or improper if contained in a
subpoena duces tecum issued by a court of the commonweatlth or require the disclosure of any documentary
material which would be privileged, or which for any other reason would not be required by a subpoena duces
tecum issued by a court of the commonwealith.

(f) Any documentary material or other information produced by any person pursuant to this section shall not,
unless otherwise ordered by a court of the commonwealth for good cause shown, be disciosed to any person
other than the authorized agent or representative of the attorney general, unless with the consent of the person
producing the same; provided, however, that such material or information may be disclosed by the attorney
general in court pleadings or other papers filed in court.

(9) At any time prior to the date specified in the notice, or within 21 days after the notice has been served,
whichever period is shorter, the court may, upon motion for good cause shown, extend such reporting date or
modify or set aside such demand or grant a protective order in accordance with the standards set forth in Rule
26(c) of the Massachusetts Rules of Civil Procedure. The motion may be filed in the superior court of the
county in which the person served resides or has his usual place of business or in Suffolk County. This section
shall not be applicable to any criminal proceeding nor shall information obtained under the authority of this
section be admissible in evidence in any criminal prosecution for substantially identical transactions.

Section 25. [REGULATIONS, LETTER RULINGS, ADVISORY OPINIONS]

(a) The attorney general shall have the authority to promulgate rules and regulations to carry out enforcement
of the open meeting law.

(b) The attorney general shall have the authority to interpret the open meeting law and to issue written letter
rulings or advisory opinions according to rules established under this section.




Summary of the Conflict of Interest Law for Municipal
Employees

This summary of the conflict of interest law, General Laws chapter 268A, is intended to
help municipal employees understand how that law applies to them. This summary is not
a substitute for legal advice, nor does it mention every aspect of the law that may apply in
a particular situation. Municipal employees can obtain free confidential advice about the
conflict of interest law from the Commission’s Legal Division at our website, phone
number, and address above. Municipal counsel may also provide advice.

The conflict of interest law seeks to prevent conflicts between private interests and public
duties, foster integrity in public service, and promote the public’s trust and confidence in
that service by placing restrictions on what municipal employees may do on the job, after
hours, and after leaving public service, as described below. The sections referenced
below are sections of G.L. c¢. 268A.

When the Commission determines that the conflict of interest law has been violated, it
can impose a civil penalty of up to $10,000 ($25,000 for bribery cases) for each
violation. In addition, the Commission can order the violator to repay any economic
advantage he gained by the violation, and to make restitution to injured third parties.
Violations of the conflict of interest law can also be prosecuted criminally.

I. Are you a municipal employee for conflict of interest law
purposes?

You do not have to be a full-time, paid municipal employee to be considered a municipal
employee for conflict of interest purposes. Anyone performing services for a city or
town or holding a municipal position, whether paid or unpaid, including full- and part-
time municipal employees, elected officials, volunteers, and consultants, is a municipal
employee under the conflict of interest law. An employee of a private firm can also be a
municipal employee, if the private firm has a contract with the city or town and the
employee is a “key employee” under the contract, meaning the town has specifically
contracted for her services. The law also covers private parties who engage in
impermissible dealings with municipal employees, such as offering bribes or illegal gifts.



II. On-the-job restrictions.

(a) Bribes. Asking for and taking bribes is prohibited. (See
Section 2)

A bribe is anything of value corruptly received by a municipal employee in exchange for
the employee being influenced in his official actions. Giving, offering, receiving, or
asking for a bribe is illegal.

Bribes are more serious than illegal gifts because they involve corrupt intent. In other
words, the municipal employee intends to sell his office by agreeing to do or not do some
official act, and the giver intends to influence him to do so. Bribes of any value are
illegal.

(b) Gifts and gratuities. Asking for or accepting a gift because of
your official position, or because of something you can do or have
done in your official position, is prohibited. (See Sections 3,
23(b)(2), and 26)

Municipal employees may not accept gifts and gratuities valued at $50 or more given to
influence their official actions or because of their official position. Accepting a gilt
intended to reward past official action or to bring about future official action is illegal, as
is giving such gifts. Accepting a gift given to you because of the municipal position you
hold is also illegal. Meals, entertainment event tickets, golf, gift baskets, and payment of
travel expenses can all be illegal gifts if given in connection with official action or
position, as can anything worth $50 or more. A number of smaller gifts together worth
$50 or more may also violate these sections.

Example of violation: A town administrator accepts reduced rental payments from
developers.

Example of violation: A developer offers a ski trip to a school district employee who
oversees the developer’s work for the school district.

Regulatory exemptions. There are situations in which a municipal employee’s receipt
of a gift does not present a genuine risk of a conflict of interest, and may in fact advance
the public interest. The Commission has created exemptions permitting giving and




receiving gifts in these situations. One commonly used exemption permits municipal
employees to accept payment of travel-related expenses when doing so advances a public
purpose. Another commonly used exemption permits municipal employees to accept
payment of costs involved in attendance at educational and training programs. Other
exemptions are listed on the Commission’s website.

Example where there is no violation: A fire truck manufacturer offers to pay the travel
expenses of a fire chief to a trade show where the chief can examine various kinds of fire-
fighting equipment that the town may purchase. The chief fills out a disclosure form and
obtains prior approval from his appointing authority.

Example where there is no violation: A town treasurer attends a two-day annual school
featuring multiple substantive seminars on issues relevant to treasurers. The annual
school is paid for in part by banks that do business with town treasurers. The treasurer is
only required to make a disclosure if one of the sponsoring banks has official business
before her in the six months before or after the annual school.

(¢) Misuse of position. Using your official position to get
something you are not entitled to, or to get someone else
something they are not entitled to, is prohibited. Causing someone
else to do these things is also prohibited. (See Sections 23(b)(2)
and 26)

A municipal employee may not use her official position to get something worth $50 or
more that would not be properly available to other similarly situated individuals.
Similarly, a municipal employee may not use her official position to get something worth
$50 or more for someone else that would not be properly available to other similarly
situated individuals. Causing someone else to do these things is also prohibited.

Example of violation: A full-time town employee writes a novel on work time, using her
office computer, and directing her secretary to proofread the draft.

Example of violation: A city councilor directs subordinates to drive the councilor’s wife
to and from the grocery store.

Example of violation: A mayor avoids a speeding ticket by asking the police officer who
stops him, “Do you know who [ am?” and showing his municipal L.D.




(d) Self-dealing and nepotism. Participating as a municipal
employee in a matter in which you, your immediate family, your
business organization, or your future employer has a financial
interest is prohibited. (See Section 19)

A municipal employee may not participate in any particular matter in which he or a
member of his immediate family (parents, children, siblings, spouse, and spouse’s
parents, children, and siblings) has a financial interest. He also may not participate in any
particular matter in which a prospective employer, or a business organization of which he
is a director, officer, trustee, or employee has a financial interest. Participation includes
discussing as well as voting on a maiter, and delegating a matter to someone else.

A financial interest may create a conflict of interest whether it is large or small, and
positive or negative. In other words, it does not matter if a lot of money is involved or
only a little. It also does not matter if you are putting money into your pocket or taking it
out. If you, your immediate family, your business, or your employer have or has a
financial interest in a matter, you may not participate. The financial interest must be
direct and immediate or reasonably foreseeable to create a conflict. Financial interests
which are remote, speculative or not sufficiently identifiable do not create conflicts.

Example of violation: A school committee member’s wife is a teacher in the town’s
public schools. The school committee member votes on the budget line item for
teachers’ salaries.

Example of violation: A member of a town affordable housing committee is also the
director of a non-profit housing development corporation. The non-profit makes an
application to the committee, and the member/director participates in the discussion.

Example: A planning board member lives next door to property where a developer plans
to construct a new building. Because the planning board member owns abutting
property, he is presumed to have a financial interest in the matter. He cannot participate
unless he provides the State Ethics Commission with an opinion from a qualified
independent appraiser that the new construction will not affect his financial interest.

[n many cases, where not otherwise required to participate, a municipal employee may
comply with the law by simply not participating in the particular matter in which she has
a financial interest. She need not give a reason for not participating.
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There are several exemptions to this section of the law. An appointed municipal
employce may file a written disclosure about the financial interest with his appointing
authority, and seek permission to participate notwithstanding the conflict. The
appointing authority may grant written permission if she determines that the financial
interest in question is not so substantial that it is likely to affect the integrity of his
services to the municipality. Participating without disclosing the financial interest is a
violation. Elected employees cannot use the disclosure procedure because they have no
appointing authority.

Example where there is no violation: An appointed member of the town zoning
advisory committee, which will review and recommend changes to the town’s by-laws
with regard to a commercial district, is a partner at a company that owns commercial
property in the district. Prior to participating in any commitice discussions, the member
files a disclosure with the zoning board of appeals that appointed him to his position, and
that board gives him a written determination authorizing his participation, despite his
company’s financial interest. There is no violation.

There is also an exemption for both appointed and elected employees where the
employee’s task is to address a matter of general policy and the employee’s financial
interest is shared with a substantial portion (generally 10% or more) of the town’s
population, such as, for instance, a financial interest in real estate tax rates or municipal
utility rates.

Regulatory exemptions. In addition to the statutory exemptions just mentioned, the
Commission has cteated several regulatory exemptions permitting municipal employees
to participate in particular matters notwithstanding the presence of a financial interest in
certain very specific situations when permitting them to do so advances a public purpose.
There is an exemption permitting school committee members to participate in setting
school fees that will affect their own children if they make a prior written disclosure.
There is an exemption permitting town clerks to perform election-related functions even
when they, or their immediate family members, are on the ballot, because clerks’
election-related functions are extensively regulated by other laws. There is also an
exemption permitting & person setving as a member of a municipal board pursuant to a
legal requirement that the board have members with a specified affiliation to participate
fully in determinations of general policy by the board, even if the entity with which he is
affiliated has a financial interest in the matter. Other exemptions are listed in the
Commission's regulations, available on the Commission’s website.




Example where there is no violation: A municipal Sheilfish Advisory Board has been
created to provide advice to the Board of Selectmen on policy issues related to
shellfishing. The Advisory Board is required to have members who are currently
commercial fishermen. A board member who is a commercial fisherman may participate
in determinations of general policy in which he has a financial interest common to all
commercial fishermen, but may not participate in determinations in which he alone has a
financial interest, such as the extension of his own individual permits or leases.

(e) False claims. Presenting a false claim to your employer for a
payment or benefit is prohibited, and causing someone else todo
so is also prohibited. (See Sections 23(b)(4) and 26)

A municipal employee may not present a false or fraudulent claim to his employer for
any payment or benefit worth $50 or more, or cause another person to do so.

Example of violation: A public works director directs his secretary to fill out time sheets
to show him as present at work on days when he was skiing.

(f) Appearance of conflict. Actingin a manner that would make a
reasonable person think you can be improperly influenced is
prohibited. (See Section 23(b){(3))

A municipal employee may not act in a manner that would cause a reasonable person to
think that she would show favor toward someone or that she can be improperly
influenced. Section 23(b)(3) requires a municipal employee to consider whether her
relationships and affiliations could prevent her from acting fairly and objectively when
she performs her duties for a city or town. If she cannot be fair and objective because of
a relationship or affiliation, she should not perform her duties. However, a municipal
employee, whether elected or appointed, can avoid violating this provision by making a
public disclosure of the facts. An appointed employee must make the disclosure in
writing to his appointing official.

Example where there is no violation: A developer who is the cousin of the chair of the
conservation commission has filed an application with the commission. A reasonable
person could conclude that the chair might favor her cousin. The chair files a written
disclosure with her appointing authority explaining her relationship with her cousin prior




to the meeting at which the application will be considered. There is no violation of Sec.
23(b)(3).

(g) Confidential information. Improperly disclosing or personally
using confidential information obtained through your job is
prohibited. (See Section 23(c))

Municipal employees may not improperly disclose confidential information, or make
personal use of non-public information they acquired in the course of their official duties
to further their personal interests.

I11. After-hours restrictions.

(a) Taking a second paid job that conflicts with the duties of your
municipal job is prohibited. (See Section 23(b)(1))

A municipal employee may not accept other paid employment if the responsibilities of
the second job are incompatible with his or her municipal job.

Example: A police officer may not work as a paid private security guard in the town
where he serves because the demands of his private employment would conflict with his
duties as a police officer.

(b) Divided lovalties. Receiving pay from anyone other than the
city or town to work on a matter involving the city or town is
prohibited. Acting as agent or attorney for anyone other than the
city or town in a matter involving the city or town is also prohibited
whether or not you are paid. (See Sec. 17)

Because cities and towns are entitled to the undivided loyalty of their employees, a
municipal employee may not be paid by other people and organizations in relation to a
matter if the city or town has an interest in the matter. In addition, a municipal employee
may not act on behalf of other people and organizations or act as an attorney for other
people and organizations in which the town has an interest. Acting as agent includes
contacting the municipality in person, by phone, or in writing; acting as a liaison;
providing documents to the city or town; and serving as spokesman.




A municipal employee may always represent his own personal interests, even before his
own municipal agency or board, on the same terms and conditions that other similarly
situated members of the public would be allowed to do so. A municipal employee may
also apply for building and related permits on behalf of someone else and be paid for
doing so, unless he works for the permitting agency, or an agency which regulates the
permitting agency.

Example of violation: A full-time health agent submits a septic system plan that she has
prepared for a private client to the town’s board of health.

Example of violation: A planning board member represents a private client before the
board of selectmen on a request that town meeting consider rezoning the client’s

property.

While many municipal employees earn their livelihood in municipal jobs, some
municipal employees volunteer their time to provide services to the town or receive small
stipends. Others, such as a private attorney who provides legal setvices to a town as
needed, may serve in a position in which they may have other personal or private
employment during normal working hours. In recognition of the need not to unduly
restrict the ability of town volunteers and part-time employees to earn a living, the law is
less restrictive for “special” municipal employees than for other municipal employees.

The status of “special” municipal employee has to be assigned to a municipal position by
vote of the board of selectmen, city council, or similar body. A position is eligible to be
designated as “special” if it is unpaid, or if it is part-time and the employee is allowed to
have another job during normal working hours, or if the employee was not paid for
working more than 800 hours during the preceding 365 days. It is the position that is
designated as “special” and not the person or persons holding the position. Selectmen in
towns of 10,000 or fewer are automatically “special”; selectman in larger towns cannot
be “specials.”

If a municipal position has been designated as “special,” an employee holding that
position may be paid by others, act on behalf of others, and act as attorney for others with
respect to matters before municipal boards other than his own, provided that he has not
officially participated in the matter, and the matter is not now, and has not within the past
year been, under his official responsibility.




Example: A school committec member who has been designated as a special municipal
employee appears before the board of health on behalf of a client of his private law
practice, on a matter that he has not participated in or had responsibility for as a school
committee member. There is no conflict. However, he may not appear before the school
committee, or the school department, on behalf of a client because he has official
responsibility for any matter that comes before the school commitiee. This is still the
case even if he has recused himself from participating in the matter in his official
capacity.

Example: A member who sits as an aliernate on the conservation commission is a
special municipal employee. Under town by-laws, he only has official responsibility for
matters assigned to him. He may represent a resident who wants to file an application
with the conservation commission as long as the matter is not assigned to him and he will
not participate in it.

(¢) Inside track. Being paid by your city or town, directly or
indirectly, under some second arrangement in addition to your job
is prohibited, unless an exemption applies. (See Section 20)

A municipal employee generally may not have a financial interest in a municipal
contract, including a second municipal job. A municipal employee is also generally
prohibited from having an indirect financial interest in a contract that the city or town has
with someone else. This provision is intended to prevent municipal employees from
having an “inside track” to further financial opportunities.

Example of violation: Legal counsel to the town housing authority becomes the acting
executive director of the authority, and is paid in both positions.

Example of violation: A selectman buys a surplus truck from the town DPW.

Example of violation: A full-time secretary for the board of health wants to have a
second paid job working part-time for the town library. She will violate Section 20
unless she can meet the requirements of an exemption.

Example of violation: A city councilor wants to work for a non-profit that receives
funding under a contract with her city. Unless she can satisfy the requirements of an
exemption under Section 20, she cannot take the job.




There are numerous exemptions. A municipal employee may hold multiple unpaid or
elected positions. Some exemptions apply only to special municipal employees. Specific
exemptions may cover serving as an unpaid volunteer in a second town position, housing-
related benefits, public safety positions, certain elected positions, small towns, and other
specific situations. Please call the Ethics Commission’s Legal Division for advice about
a specific situation.

IV. After you leave municipal employment. (See Section 18)

(a) Forever ban. After you leave your municipal job, you may
never work for anyone other than the municipality on a matter that
you worked on as a municipal employee.

ifyou participated in a matter as a municipal employee, you cannot ever be paid to work
on that same matter for anyone other than the municipality, nor may you act for someone
else, whether paid or not. The purpose of this restriction is to bar former employees from
selling to private interests their familiarity with the facts of particular matiers that are of
continuing concern to their former municipal employer. The restriction does not prohibit
former municipal employees from using the expertise acquired in government service in
their subsequent private activities.

Example of violation: A former school department employee works for a contractor
under a contract that she helped to draft and oversee for the school department.

(b) One year cooling-off period. For one year after you leave your
municipal job you may not participate in any matter over which
you had official responsibility during your last two years of public
service. :

Former municipal employees are batred for one year after they leave municipal
employment from personally appearing before any agency of the municipality in
connection with matters that were under their authority in their prior municipal positions
during the two years before they left.

Example: An assistant town manager negotiates a three-year contract with a
company. The town manager who supervised the assistant, and had official responsibility
for the contract but did not participate in negotiating it, leaves her job to work for the




company to which the contract was awarded. The former manager may not call or write
the town in connection with the company’s work on the contract for one year after
leaving the town.

A former municipal employee who participated as such in general legislation on
expanded gaming and related matters may not become an officer or employee of, or
acquire a financial interest in, an applicant for a gaming license, or a gaming licensee, for
one year after his public employment ceases.

(¢) Partners. Your partners will be subject to restrictions while
you serve as a municipal employee and after your municipal
service ends.

Partners of municipal employees and former municipal employees are also subject to
restrictions under the conflict of interest law. If a municipal employee participated in a
matter, or if he has official responsibility for a matter, then his partner may not act on
behalf of anyone other than the municipality or provide services as an attorney to anyone
but the city or town in relation to the matter.

Example: While serving on a city’s historic district commission, an architect reviewed
an application to get landmark status for a building. His partners at his architecture firm
may not prepare and sign plans for the owner of the building or otherwise act on the
owner’s behalf in relation to the application for landmark status. In addition, because the
architect has official responsibility as a commissioner for every matter that comes before
the commission, his partners may not communicate with the commission or otherwise act
on behalf of any client on any matter that comes before the commission during the time
that the architect serves on the commission.

Example: A former town counsel joins a law firm as a partner. Because she litigated a
lawsuit for the town, her new partners cannot represent any private clients in the lawsuit
for one year after her job with the town ended.

% % %k %k ok

This summary is not intended to be legal advice and, because it is a summary, it does not
mention every provision of the conflict law that may apply in a particular situation. Our
website, http://www.mass.gov/ethics, contains further information about how the law
applies in many situations. You can also contact the Commission’s Legal Division via




our website, by telephone, or by letter. Our contact information is at the top of this
document.

Version 6: Revised May 10, 2013
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Provincetown Board of Selectmen
AGENDA ACTION REQUEST 2

Wednesday, December 21, 2016

EXECUTIVE SESSION MOTION

MGL c30A, Sec. 21(a), Clause 6
Requested by: Town Manager David B. Panagore Action Sought: Discussion

Proposed Motion(s)

MOVE that the Board of Selectmen vote to go into Joint Executive Session with the
Year-Round Rental Housing Trust Board of Trustees pursuant to MGL c30A, Section
21(a), Clause 6 for the purpose of:

Clause 6 — To consider the purchase, exchange, lease or value of real estate, if the chair
declares that an open meeting may have a detrimental effect on the negotiating position of the
public body. (Real Estate-Harbor Hill in Provincetown) Votes may be taken.

and not to convene in open session thereafter.

Roll Call Vote:
Raphael Richter:
Erik Yingling:
Tom Donegan:
Cheryl Andrews:
Robert Anthony:

Additional Information

Board Action

Motion Second Yea |Nay |Abstain |Disposition




Provincetown Board of Selectmen
AGENDA ACTION REQUEST 3

Wednesday, December 21, 2016

OTHER

Requested by: Town Manager David B. Panagore Action Sought: Discussion

Proposed Motion(s)

Discussion Dependent — votes may be taken.

Additional Information

Board Action

Motion Second Yea |[Nay |Abstain Disposition
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